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PRE-HEARING

MEMORANDUM OF POINTS AND AUTHORITIES
I.
Introduction

This cause of action arises from a vehicular collision in which a car driven by the Plaintiff, Gary Majczyk, a 1989 Ford Escort LX was struck from behind by the Defendant’s 1995 Dodge Omni.  The Plaintiffs allege that Plaintiff Susan Majczyk’s injuries described in the Complaint and discovery materials resulted from this collision.  


The Defendant has named Daniel A. Funk, M.D., an orthopaedic surgeon with a Bachelor’s degree in electrical engineering and a Master’s degree in orthopaedic science, as an expert witness.  (A copy of Dr. Funk’s curriculum vitae is attached to this Motion as Exhibit “A”.)  The defense proposes to offer at trial Dr. Funk’s opinions concerning his injury causation analysis of Susan Majczyk’s injuries.  Those opinions are contained in two reports authored by Dr. Funk, the first at the request of the Defendant’s insurance carrier, State Farm (February 11, 1997 report), and the second at the request of the Defendant’s attorney (August 1, 1998 report).  Copies of said reports are attached to this Motion as Exhibits “B” and “C”, respectively.  


From Dr. Funk’s reports, it is evident that he has never examined Mrs. Majczyk.  Thus the opinions he offers are not clinical opinions.  Instead, his opinions claim to be scientific ones, arrived at after his reviewing photographs of the vehicles involved, Susan Majczyk’s medical records, and the statements and deposition testimonies of the parties.  The specific fields of science involved in Dr. Funk’s analysis include, accident reconstruction calculation, medicine, biomechanics, statistics (indeed, statistics and research design methodology), and epidemiology [a science distinct from clinical medicine, which deals with attempts to determine specific causes of injuries and medical conditions by extrapolating results obtained from a specific population sample to the general population; a succinct explanation of this field as it relates to this Motion can be found at Blum v. Merrell Dow Pharmaceuticals, Inc., 705 A.2d 1314, 1323-24 (Pa. Super. 1997).]  Reviews of Dr. Funk’s aforementioned reports and the responsive report of Michael D. Freeman, D.C., Ph.D., M.P.H., attached hereto as Exhibit “J”, underscore the complicated issues and technological information raised by the Defendant in this case.  


In order for Dr. Funk to be permitted to testify at trial as an expert witness, the Defendant bears the burden of establishing a foundation that Dr. Funk is qualified as an expert by knowledge, skill, experience, training or education in the above scientific field, and that his opinions are based upon sufficiently accepted, valid and reliable scientific principles.  (See, Pa. R.Ev. 702 and discussion below.)  The Plaintiffs submit that the Defendant cannot meet this burden and accordingly that this Court should preclude Dr. Funk from testifying in the trial of this case.  

II.
Pennsylvania’s Standard for Admissibility of Dr. Funk’s Opinions:  The Frye Test

The nature of the Defendant’s burden was clearly enunciated in McKenzie v. Westinghouse Electric Corp., 674 A.2d 1167 (Pa. Cmwlth 1996):


In order for expert testimony to be admissible, the party seeking to offer that testimony must provide an adequate foundation for doing so.  Commonwealth v. Khamphouseane, 434 Pa. Superior Ct. 93, 642 A.2d 490, petition for allowance of appeal denied, 538 Pa. 666, 649 A.2d 669 (1994).  A party does not lay an adequate foundation for expert testimony simply by presenting the testimony of its witness that he or she believes a particular proposition to be true based upon his or her own personal views and observations.  Commonwealth v. Apollo, 412 Pa. Superior Ct. 453, 603 A.2d 1023, petition for allowance of appeal denied, 531 pa. 650, 613 A.2d 556 (1992).  This is especially true where the party opposing the admission of such testimony adduces evidence to establish that the data and studies used to support the reliability of the expert’s testimony have been criticized.  Id.  Moreover, the scientific principles upon which the expert’s opinion relies cannot be based solely upon the views of a small segment of the relevant scientific community.  Commonwealth v. Middleton, 379 Pa. Superior Ct. 502, 550 A.2d 561 (1988).  

Id., 674 A.2d at 1172.  


As to what constitutes a sufficient foundation for expert testimony to be permitted, Pennsylvania has continued to apply the well-known Frye rule, first announced in Frye v. United States, 293 F. 1013 (1923), and adopted by the Pennsylvania Supreme Court in Commonwealth v. Topa, 471 Pa. 223, 369 A.2d 1277 (1977).  The Frye test requires that to be admissible, expert scientific testimony and opinion must be “generally accepted” by those scientists active in the field to which the evidence belongs.  


In 1993 the United States Supreme Court abandoned the Frye test, declaring that this standard had been displaced by the Federal Rules of Evidence.  In its place, the Court enunciated a new standard, the so-called Daubert standard, which admits scientific theories, evidence and opinions even if they have not achieved general acceptance in their field of science, so long as they are the products of sound and valid scientific methodology.  Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 125 L. Ed. 2d 469 (1993).  The Daubert standard, thus, is the one followed in the federal courts.  


As a test for admissibility, the Daubert standard is a much more liberal and less restrictive test than the Frye test.  Daubert requires the trial court to act as a “gatekeeper” for scientific evidence, using a multi-factorial approach.  In determining the reliability of the proffered opinion and testimony of the expert at issue, a trial judge under Daubert must make an assessment of “whether the reasoning or methodology underlying the testimony is scientifically valid and of whether that reasoning or methodology properly can be applied to the facts in issue”.  Daubert, 125 L. Ed. at 482.  Further, in arriving at this determination as to the scientific validity of the proffered expert testimony, the trial court is to consider a number of factors, including:


1.
Testability, i.e., whether the theory, technique or conclusion can be tested.  The court recognized that “scientific methodology” is based on generating a hypothesis and testing the hypothesis to see if it can be falsified.  


2.
Peer review, i.e., whether the theory, technique or conclusion has been subject to peer review and publication.  The court noted that submission of a theory to scrutiny of the scientific community is a component of good science and increases the likelihood that substantive flaws in methodology will be detected.  


3.
Consideration of the known or potential error rate.  


4.
Whether there were controlling standards for the methodology used to reach the conclusion proffered, and whether such controlling standards were appropriately followed.  


5.
Whether the methodology or conclusion is generally accepted in the relevant scientific discipline.  

Id., 125 L. Ed. F. 482-483.  


The Pennsylvania Supreme Court has repeatedly declined invitations to adopt Daubert.  See, e.g., Commonwealth v. Crews, 640 A.2d 395, 400 n. 2 (Pa. 1994); McKenzie v. Westinghouse Electric Corp., supra., 674 A.2d at 1172 n. 4, alloc. denied 689 A.2d 237 (1997).  More recently, however, the Pennsylvania Superior Court while admonishing that Pennsylvania continues to use the Frye, rather than the Daubert test, has instructed trial courts to employ a dual approach which utilizes a Daubert-type analysis as a guideline for arriving at a Frye determination.  See, Checchio v. Frankford Hospital Torresdale Division, 717 A.2d 1058 (Pa. Super. 1998); Blum v. Merrell Dow Pharmaceuticals, Inc., supra.  Thus, the analysis to be applied in answering the question of whether the Frye/Topa admissibility standard has been met has two prongs:  first, whether the causal relationship, i.e., the expert’s conclusion, has gained general acceptance in the scientific community; and second, whether the methodology used by the expert is generally accepted.  Checchio, 717 A.2d at 1060; Blum, 705 A.2d at 1322.  


Application of the above legal standards to Dr. Funk’s opinions at issue clearly demonstrates, as discussed more fully below, that those opinions and his proffered testimony, fail to come close to meeting the standard of “general acceptance in the relevant scientific community”.  Accordingly, Dr. Funk’s opinions must be excluded and not permitted to be presented to the jury.  


The importance of guarding against the admission of flawed scientific evidence --- “junk science” --- cannot be understated.  The United States Supreme Court recognized that expert evidence can be powerful and misleading and because of this risk a trial court must exercise more control over the admission of expert testimony in fulfilling its gatekeeper function.  Daubert, 125 L. Ed. 2.d F. 484.  The trial court’s role in acting as a gatekeeper and scrutinizing the underpinnings of proffered expert opinion testimony is therefore critical.  As more eloquently stated by the Blum Court:


The legal process has always relied on cross-examination of the expert to test the veracity of the expert’s testimony.  However, in dealing with complex scientific theories, cross-examination is not the appropriate tool to test the speciousness or accuracy of the expert’s testimony where the evidence on which that testimony is based is not deemed reliable.  


The judge in considering admissibility does not decide whether the propositions or theories are true or false.  Rather the judge as gatekeeper decides whether the expert is offering sufficiently reliable, solid, trustworthy science.  The question is:  is the science good enough to serve as the basis for the jury’s findings of fact, or is it dressed up to look good enough, but basically so untrustworthy that no finding of fact can properly be based on it.  If the latter is true, the integrity of the trial process would be tainted were the jury to consider it.  

* * * *


(T)he complex, confusing and possibly misleading details of scientific testimony do not so readily lend themselves to accurate assessment by even the most discerning jury.  Much of such testimony is sophisticated and difficult to comprehend, and an analysis of the scientific validity of the methodologies underlying the testimony is simply beyond the capabilities of most lay persons.  Therefore, the gatekeeping role of the court, far from detracting from the jury’s function, is in fact essential to it:  scientific methodology and conclusions must initially be scrutinized by the court to ensure that what might appear to the jury to be science is not in fact speculation in disguise.  Properly supported scientific evidence, however complex, can then reach the jury for its consideration, while material whose complexity merely hides its unreliability is winnowed out.  This is, in essence, the teaching of Frye, and that teaching remains valid.  

Blum, 705 A.2d at 1322, 1325.  The teaching of Frye and Blum for this case requires the exclusion of Dr. Funk’s testimony.  

III.
Opinions of Daniel A. Funk, M.D.

Attached to this Motion as Exhibits “B” and “C” are the two reports of Dr. Funk containing his injury causation opinions regarding Plaintiff Susan Majczyk.  These opinions involve the sciences of medicine, biomechanics, accident reconstruction, statistics and epidemelogy.  


With respect to his opinions regarding Mrs. Majczyk’s injuries, Dr. Funk has essentially offered that Mrs. Majczyk could not possibly have sustained her herniated cervical disc (at the C5-C6 level) which required post-accident surgery by a neurosurgeon, as a result of this rear-end collision.  Rather, Dr. Funk opines that she suffered only a minor cervical strain which would have resolved in three weeks.  More specifically, these are Dr. Funk’s opinions:


A.
From the February 11, 1997 Report:


1.
That Mrs. Majczyk did have a C5-C6 disc herniation at the time of her surgery on May 24, 1996, but that this disc herniation is not causally related to the motor vehicle accident of February 25, 1995.  


2.
That Mrs. Majczyk’s cervical disc herniation was chronic in nature and that it was more likely than not a result of degenerative arthritis of the cervical spine . . .and that due to this degenerative process which was ongoing and present long before the motor vehicle accident in February 1995, Mrs. Majczyk would have more likely than not developed symptoms from a cervical disc regardless of whether she was involved in the motor vehicle accident of February 25, 1995.  


3.
That the “ligament laxity” found by the Hamot Medical Center radiologist who read the x-rays taken of Mrs. Majczyk’s cervical spine the day after the collision, is not related to the collision, but rather occurred over a prolonged time period secondary to degenerative changes.  


4.
That at most Mrs. Majczyk sustained a minor cervical strain in the motor vehicle accident and that this strain would have resolved over an approximately three weeks.  


B.
From the August 1, 1998 Report:


1.
That Mrs. Majczyk sustained a minor cervical strain in the accident of February 25, 1995.  


2.
That this cervical strain resolved within three weeks of the accident.  


3.
That there is no relationship between the February 25, 1995 accident and Mrs. Majczyk’s subsequent diagnosis of cervical radiculopathy (i.e., the disc herniation).  


Dr. Funk’s reports recently were supplemented through answers provided to written Interrogatories whereby the defense identified the specific grounds upon which Dr. Funk’s opinions are based.  (A copy of the Defendant’s 12/14/98 Supplemental Answers To Interrogatories is attached to this Motion as Exhibit “D”.)  A review of the evidence which serves the foundation of Dr. Funk’s opinions, reveals that Dr. Funk’s opinions do not amount to “scientific knowledge”, are not generally accepted in the scientific communities from which they arise, and are not scientifically valid both with respect to the reasoning and methodology employed.  As such, Dr. Funk’s opinions and any testimony related thereto must be precluded from this trial.  

IV.
Foundation of Dr. Funk’s Opinions

Before identifying the specific grounds upon which Dr. Funk relied, it is first relevant to note what Dr. Funk’s opinions are not based on.  First, Dr. Funk never performed a clinical medical examination, i.e., he never examined Mrs. Majczyk and in fact has never even seen her.  Second, Dr. Funk has had no direct contact or conversations with any of Mrs. Majczyk’s treating physicians.  Third, Dr. Funk has never performed an actual accident reconstruction of the motor vehicle collision in question.  That is, he never went to the accident scene to make and record observations, and never examined the actual vehicles involved following the accident.  


That said, listed below are the specific grounds upon which Dr. Funk has premised his opinions.  



A.
Foundations for February 11, 1997 Report:


1.
Dr. Funk’s representations regarding his interpretations of selective medical records of Mrs. Majczyk.  


2.
His interpretations of pre (6/15/92) and post (2/26/95) accident cervical spine x-rays taken of Mrs. Majczyk.  


3.
His interpretations from viewing two photographs of the Plaintiffs’ vehicle and three photographs of the defendant’s vehicle.  


4.
Generally alleged accident reconstruction and physics factors and unsupported conclusions drawn therefrom.  (Dr. Funk performed no accident reconstruction calculations in arriving at his February 11, 1997 Opinion Report.  That was not done until he made such calculations in conjunction with his August 1, 1998 Opinion Report.)  


5.
Allen Study.  (Allen, ME, et. al.:  “Acceleration Perturbations of Daily Living:  A Comparison to ‘Whiplash’”, Spine, Vol. 19, No. 11, pp. 1285-1290, 1994.)  This study, though not referred to by name at the third page of the aforesaid Opinion Report, was identified in the aforementioned Answers to Interrogatories.  In this Study, researchers put accelerometers on a helmet worn by eight human volunteers and measured peak acceleration forces when the eight subjects “plopped in a chair”.  The researchers then extrapolated those results to forces reported by other researches doing human volunteer crash testing at low speeds.  The Allen researchers concluded that persons involved in low impact, rear-end accidents are no more likely to be injured than if they had “plopped in a chair”.  


After receiving and reviewing the February 11, 1997 Opinion Report of Dr. Funk, undersigned counsel referred Defendant’s counsel to a couple of particulars relevant to that Report.  First, Defendant’s counsel was advised that Dr. Funk’s initial Report failed to consider the unique position of Mrs. Majczyk in the front passenger seat of her vehicle at the moment of impact.  At that specific time, Mrs. Majczyk was bent forward at the waist and rotated towards her husband, the driver, as she was reaching to push in the cigarette lighter located near the center under the dashboard of the vehicle.  Mrs. Majczyk described that position in her initial, uncounseled, recorded statement she provided to the Defendant’s insurance carrier, State Farm, shortly after the accident, and also in her deposition testimony given on December 15, 1997.  (A four-page excerpt of said deposition testimony is attached to this Motion as Exhibit “E”.)  


In addition, counsel pointed out to Defendant’s counsel some of the misstatements of Mrs. Majczyk’s medical records made and relied upon by Dr. Funk in his February 11, 1997 Opinion Report.  More specifically, these relate to the medical records generated by Mrs. Majczyk’s treatment provided by Charles LaDow, D.C.  In the interest of fairness and accuracy, counsel suggested to Defendant’s counsel that Dr. Funk ought to be given an opportunity to perform an additional evaluation of the case in light of the above.  As a consequence, defense counsel did request Dr. Funk to perform an additional evaluation and the result of that was Dr. Funk’s August 1, 1998 Opinion Report.  



B.
Foundations of Dr. Funk’s August 1, 1998 Opinions:


1.
Accident reconstruction estimates and calculations.  These in turn were based upon (1) Dr. Funk’s observation of the vehicle photos; (2) “rear bumper ratings” for the vehicles involved; (3) weight figures for the vehicles obtained from a published data source; (4) the Severy study, from which Dr. Funk derived the duration (time interval) of the impact (vehicle acceleration) figure used in his calculations, etc.  (Severy, DM, et. al., “Controlled Automobile Rear-End Collisions:  An Investigation of Related Engineering and Medical Phenomena”, Canadian Services Medical Journal, Vol. XI, November 1995, No. 10, pp. 727-759.)  Severy studied a human volunteer in two collisions with rear car pre-impact velocities of 8.2 and 9.4 miles per hour and measured the resulting forces upon the head and shoulder of the vehicle occupant and upon the vehicle itself.  The vehicle used in this crash test experiment was a 1947 Plymouth.  


2.
Biomechanical principles and an “experimental threshold for injury of the cervical spine” allegedly established by the West study.  (West, DH, et. al., “Low Speed Collision Testing Using Human Subjects”, Accident Reconstruction Journal, May-June, 1993, pp. 22-26.)  West studied six volunteers, ages 25 to 43 years old who were subjected to rear-end collisions at approximately 5 miles per hour.  All six volunteers were healthy males, ideally positioned and restrained inside their vehicles, who understood the experiment and were aware that their vehicles were going to be struck.  The test subjects reported neck pain lasting one to two days following the rear-end impacts.  The West study was not peer reviewed prior to its being published.  

V.
The Underpinnings of Dr. Funk’s Opinions Lack Scientific Validity and General Acceptances

A.
Conclusions and Methodology of Dr. Funk Lack General Acceptance --- 1999 Freeman et. al. Article in Spine.


Attached to the Motion as Exhibit “F” is a peer reviewed article recently published in Spine, Vol. 24, No. 1, pp. 86-98 (1999), entitled “A Review and Methodologic Critique of the Literature Refuting Whiplash Syndrome” (hereinafter referred to as the “Spine 1999 Article”), authored by Freeman et. al.  The credentials and qualifications of the article’s authors is significant in that, as previously set forth, the scientific fields involved in Dr. Funk’s Opinions involve medicine, biomechanics, accident reconstruction, statistics, and epidemiology.  Accordingly, a very brief summary of the credentials of the authors are set forth.  


1.
Michael D. Freeman, D.C., Ph.D., MPH.  A review of Dr. Freeman’s curriculum vitae, attached hereto as Exhibit “G”, reveals that he is a chiropractor with a private practice in Portland, Oregon.  He also has a Ph.D. degree in trauma epidemiology with a focus on spinal trauma associated with motor vehicle crashes.  He also has a Masters of Public Health degree in both epidemiology and biostatistics.  He is also a certified accident reconstructionist who is a member of a law enforcement team of crash experts from the Oregon State Police and various county and city sheriff and police departments in Oregon.  He is also board certified in Forensic Medicine with a specialty in spinal trauma, a Fellow of the American College of Forensic Examiners, and a Diplomate of the American Board of Forensic Examiners.  He is also a clinical assistant professor in the Department of Public Health and Preventative Medicine, at the Oregon Health Science’s University School of Medicine, where he teaches injury and trauma epidemiology to medical doctors.  He is also a manuscript reviewer for Spine and The Lancet, two of the most widely recognized and highly regarded medical journals dealing with issues related to spinal trauma and injuries.  Finally, he has been published on numerous occasions in Spine, The Lancet and The Journal of Musculoskeletal Pain, and has made numerous presentations all on the subject matter which is at issue in this Motion in Limine.  


2.
A co-author is Arthur C. Croft, D.C., M.S., F.A.C.O.  Dr. Croft is the director of the Spine Research Institute of San Diego.  He has been actively engaged in whiplash research for the past 16 years and in addition to authoring a number of articles published in medical journals, has authored the widely-used textbook on whiplash, Whiplash Injuries:  The Cervical Acceleration Whiplash Deceleration Syndrome.  He is board certified in orthopaedics and forensic medicine and is also a certified accident reconstructionist.  (A copy of the article “Whiplash Injuries in Low Speed Collisions:  Confessions of an Accident Reconstructionist”, by Dr. Croft published in the Forum Journal of the Consumer Attorney’s of California, July/August 1997, pp. 10-15, which attests to the above is attached hereto as Exhibit “H”.  

3.
Another co-author is Mark Reiser, Ph.D.  Dr. Reiser is a professor of statistics at the Arizona State University and an expert with respect to the methodological design of scientific studies.  His experience and training in the field of statistics and research methodology includes a Ph.D. in methodology of research from the University of Chicago and three years as a faculty member in the Department of Statistics at Iowa State University.  He has also taught graduate level courses on experimental design, repeated measures, regression and biostatistics, as well as other topics.  Moreover, Dr. Reiser has been a member of peer review committees concerning the review and publication of research papers and studies with the following journals:  Journal of the American Statistical Association; American Statistician; Journal of Official Statistics; British Journal of Mathematical and Statistical Psychology; Sociological Methodology; Sociological Methods and Research; and Journal of Educational Statistics.  (A copy of a December 23, 1996 Affidavit, which Dr. Reiser prepared for the case of Yorston v. Bailey, Maricopa County Superior Court, Arizona, case No. CV95-17659 and which dealt with the same subject matter at issue in the within Motion in Limine documents Dr. Reiser’s above-referred qualifications and is attached hereto as Exhibit “I”.)  


The importance of this peer-reviewed Spine 1999 Article cannot be understated.  It represents the most thorough, far-reaching review of the entire body of medical literature to date regarding the biomechanical, epidemiological, and statistical study of whiplash trauma arising from low speed motor vehicle accidents.  The Article clearly demonstrates that the opinions of and like Dr. Funk’s at issue in this case and the aforementioned studies and articles upon which they have relied are (1) not generally accepted in the previously mentioned scientific fields, and even more than that, (2) represent a very small minority viewpoint which is refuted (or at least disputed) by the clear majority of the relevant literature in these fields.  For this reason alone, Dr. Funk’s opinions at issue fail to meet the Frye test.  (See, McKenzie v. Westinghouse Electric Corp., supra.)  


The Spine 1999 Article examines the literature concerning “whiplash syndrome”, which was defined for purposes of that article as injuries and their sequelae resulting from indirect trauma to the spine after motor vehicle crashes of low to moderate severity.  The Article first documented that the validity of whiplash syndrome has been a source of on-going debate in the medical literature in recent decades.  The Plaintiffs submit that this fact alone, well-documented in the Article, takes the subject matter of Dr. Funk’s opinions and rationale outside of the “generally accepted by the scientific community” category and places it into the “controversial” and “debatable” category.  McKenzie, supra.  

The authors of the Article then noted that they reviewed, at least cursorily, more than 2,000 articles written on this subject.  Initially, the Article notes that there are more than 30 epidemiologic studies which have been published that document the cumulative incidence of chronic (lasting longer than six months) whiplash symptoms.  Of those 30 epidemiology studies, 13 “were considered sufficiently well constructed (low selection bias, sufficient study size, adequate research methodology) to be relied on for an accurate clinical projection for late whiplash” (chronic whiplash symptoms).  A study population-weighted, meta-analysis of those 13 studies revealed that 33% of whiplash injured subjects who seek treatment will still have some degree of residual symptoms 33 months after the date of their injury.  Accordingly, “the epidemiologic literature appears to support a substantial risk of chronicity after acute whiplash injury”.  (Spine 1999 Article, p. 86).  It is noted that this result contrasts sharply with the few, non-peer reviewed studies relied upon by Dr. Funk, the West and Allen studies, which further supports the conclusion that the defense cannot meet the Frye test in the instant case.  


The authors then examined those articles which contradict this majority of the literature and “the strong epidemiologic evidence supporting whiplash syndrome as a valid clinical entity that leaves many persons with permanent symptoms”.  These were largely found to be biomedical and engineering articles wherein their authors have suggested that whiplash injuries are impossible or improbable at certain collision speeds, whiplash injuries are psychological or feigned as a means to obtain secondary financial gain, primarily through litigation, etc.  Of significance, of the 2,000 articles reviewed by the authors of the Spine 1999 Article, only 20, were found which fit this category of those attempting to refute whiplash syndrome.  Most of these were published since 1990, and most if not all have stood unchallenged and not been peer reviewed.  For these reasons, particularly the sheer small number of articles which advance the minority positions similar to Dr. Funk’s opinions at issue herein, the conclusion that the defense in the case at bar cannot meet the required “general acceptance” standard is further compelled.  McKenzie, 674 A.2d at 1172 (scientific reliability “cannot be based solely upon the views of a small segment of the relevant scientific community”).


The Spine 1999 Article, however, only began its discussion with a look at the numbers.  Instead, the vast majority of the Article was devoted to critically evaluating the methodologies employed by these 20 articles aforesaid to determine if the observations of their authors regarding the validity of whiplash syndrome were scientifically sound and valid.  After a thorough explanation of its critique, the Spine 1999 Article concluded and demonstrated that all of the whiplash refuting articles of the type relied on by Dr. Funk contained significant methodological flaws relative to their statements and opinions alleging to refute the validity of the whiplash syndrome.  That is, the Spine 1999 Article found every one of the articles of the type relied upon by Dr. Funk --- including the two specific articles relied upon by Dr. Funk, the West and Allen papers --- to lack scientific methodological validity, which further prevents the opinions of Dr. Funk from meeting the Frye standard.  As for the West crash study, it was found to contain a woefully inadequate study size to support an extrapolation to the general population of vehicle occupants.  The West study consisted of only six individuals.  “To describe the range of injury responses for the general population adequately, given the wide variety of human susceptibility to injury, vehicle types, crash conditions, and other such variables, many hundreds or even thousands of individuals would need to be studied in crash tests” conducted under similar conditions.  (Spine 1999 Article, p. 92).  


Secondly, the West study was found to be fatally defective because it consisted of a non-representative study sample.  The “participants in the crash test studies (including West) consisted of the authors of the studies, employees of the corporations financing the study, and other associates of the authors who may have a vested interest in the outcome of the study.  In addition, almost all of the test subjects were male.  To generalize the results of any study to a larger population (in this case, the general population at risk for whiplash injuries), the study population must adequately represent the larger population.”  (Spine 1999 Article, pp. 92-93).  


Third, the West study is methodologically fatally defective because it is comprised of non-representative crash conditions.  “Even if the numbers of study participants were sufficient to generalize the results of the above-listed crash test to the general population, the results would be applicable only to healthy men who were prepared for a rear impact and perfectly situated in the vehicle seat at the time of the impact.  Only a very small proportion of the crash-injured population fits this description.”  (Spine 1999 Article, p. 93).  Certainly, the Plaintiff in the instant case, Mrs. Majczyk, a tall, slender female who was extremely bent forward in her seat and rotated towards the middle of the car as she manipulated the cigarette lighter, does not come close to fitting that description.  


Found equally defective in its methodology was the biomechanical Allen study relied upon by Dr. Funk.  The same criticisms as to inadequate study size and non-representative study sample as noted above could have been made for the Allen study for the same reasons.  Additionally, other methodologic errors were specifically noted.  First, the Allen study contains a number of unsupported conclusions.  For example, Allen “concluded that whiplash trauma and ordinary daily movements were comparable, even though none of the movements studied duplicated the vector or force of whiplash trauma.”  The Spine 1999 Article then scientifically calculated and demonstrated that in fact, the whiplash trauma of the type which is the subject matter of the Plaintiffs’ lawsuit in this case, “produces a peak accelerative force that is more than 150 times greater than that produced by plopping in a chair.”  (Spine 1999 Article, p. 94).  


In addition, the Article notes that the Allen paper is defective in utilizing misleading and inaccurate illustrations.  Third, Allen is methodologically defective because of its inappropriate study design.  That is, “by its design, Allen et. al. study could not yield any information about whiplash injuries, because neither whiplash injuries nor the mechanism of injury in whiplash injuries was studied.”  


For all of the significant flaws in the methods utilized by this minority body of literature which fits with and is relied upon by the expressions and opinions of Dr. Funk, the Spine 1999 Article concluded that the results of each of these studies cannot be extrapolated to any population outside of each individual study.  Moreover, the Article went on to conclude:


“Although the majority of studies that were reviewed for this critique were found to be lacking in study numbers, it is doubtful that any study size or design will define a threshold for whiplash injury, because it is probable that one does not exist.  This presumption is based on the confirmed existence of numerous risk factors for whiplash injury that contribute to a highly variable individual susceptibility to injury.”  

The Article then went on to identify a large number of variables intrinsic to the injured occupant of a vehicle which have been identified as risk factors for the presence, severity and duration of injury following whiplash trauma, which include female gender, increased age, pre-existing degenerative changes in the spine, out-of-position occupant in the vehicle during impact, rotation of the head during impact, lack of preparation before impact, a slender physique, etc.  (Many of these factors applied to Mrs. Majczyk.  None of them were accounted for by Dr. Funk in his opinions.)  In addition, the Spine 1999 Article identified a number of other injury risk factors which are related to intrinsic and extrinsic vehicle factors, such as the type of head restraints involved, the presence of shoulder restraints, car sear construction, bumper dynamics, etc.  The Article then continued:


“The number of meaningful permutations of (these factors) is conceivably in the thousands or tens of thousands, making volunteer crash testing a highly unlikely study designed for delineating an injury threshold for an entire population.” 

(Spine 1999 Article, p. 95).  


The Spine 1999 Article cites to a number of articles in the medical and scientific literature which corroborate this statement.  It is noteworthy to mention a few others:


“Overall, the motions of human volunteer occupants even at very low severities are too complex for simple correlation to exist between vehicle impact severity and single descriptors of occupant motion.”  

Bailey, M. “Assessment of Impact Severity in Minor Motor Vehicle Collisions,” Journal of Musculoskeletal Pain, 1996; Vol. 4, No. 4; pp. 21, 38; 


“The threshold for injury has not yet been adequately investigated to allow reasonable conclusions to be made about the universe of persons at risk of injury from low speed rear impact collisions --- particularly considering the multitude of other complication variables, . . .Therefore, the threshold for injury at the current time remains largely unknown, and there does not appear to be any scientifically or empirically sound basis for reliably gauging injury potential from vehicle property damage or other aspects of the crash, such as the speed of the involved vehicles.”  

Croft, Arthur C. Low Speed Rear Impact Collisions:  In Search of an Injury Threshold, Journal of Musculoskeletal Pain, 1996; Vol. 4, No. 4, pp. 39-46; 


“The extent to which human volunteers can be used to develop neck injury criteria is obviously limited, so the precise mechanisms of whiplash injury remain unknown.”  

National Highway Traffic Safety Administration Office of Crash Worthiness Standards (11/04/96), “Head Restraints/Identification of Issues Relevant to Regulation, Design, and Effectiveness”, Section 3.4; and


“The amount of damage to the automobile and the speed of the cars involved in the collision bear little relationship to the injury sustained by the cervical spine.  Attempts to correlate clinical outcome with the extent of damage to the involved cars and their speed have been shown previously to have little prognostic value.”  

Radanov, B.P. et. al., “Long Term Outcome After Whiplash Injury,” Medicine, vol. 74, 1995, pp. 281-297.  

Finally, the Spine 1999 Article concludes with the statement that not only are the small minority of articles relied upon by the likes of Dr. Funk’s Opinion not generally accepted in the relevant fields of science, but that there is “no epidemiologic or scientific basis” for them.  (Spine 1999 Article, p. 95).  


For all of these reasons, it is clear that Dr. Funk’s Opinions, which fall within this vastly undersized minority viewpoint which has now been thoroughly discredited, cannot pass the threshold of reliability required by the Frye test.  Dr. Funk’s testimony must be excluded.  


B.
Case Specific Affidavit of Dr. Freeman.


Attached to this Motion as Exhibit “J” is a seven-page, authority-cited December 22, 1998 letter report of the same Dr. Freeman who co-authored the Spine 1999 Article.  At the request of Plaintiffs’ counsel, Dr. Freeman reviewed Dr. Funk’s two aforementioned Opinion Reports.  Review of Dr. Freeman’s letter report demonstrates that Dr. Funk’s Opinions lack general acceptance both as to their conclusions and the methodology utilized.  Dr. Freeman concludes:


“There is no factual or scientific basis for Dr. Funk’s conclusions that Ms. Majczyk could not have sustained significant injury in this crash.  His reconstruction of the crash forces has no basis in accident reconstruction science, and underestimates the crash forces by at least 75%, if not more.  His comparisons to the literature are not appropriate or scientific, and demonstrate a lack of understanding of epidemiologic science in an attempt to extrapolate the results of a small crash test to the real injuries sustained by Ms. Majczyk, and documented by her treating physicians.”  


Dr. Freeman supports this conclusion with a carefully detailed critique, amply supported by sound medical literature, of every one of Dr. Funk’s opinions.  As to Dr. Funk’s February 11, 1997 Report, Dr. Freeman notes the following:


1.
Dr. Funk’s accident reconstruction opinions as to the respective automobiles’ velocity and “change in velocity at time of impact” are based upon incorrect assumptions and incorrect or non-existent accident reconstruction “terminology”.  


2.
Dr. Funk’s opinion attempting to correlate the force imparted to Ms. Majczyk’s neck to “many activities of daily living” lacks scientific basis because it is based upon the aforesaid Allen paper, which has been repeatedly discredited as an unscientific and unsupportable document.  


3.
Dr. Funk’s unsupported statement that “I find it improbable that such a minor accident would cause a retropulsed cervical disc”, has no factual basis.  To the contrary, Dr. Freeman points out that there have been numerous (peer reviewed) articles in the literature that have documented herniated cervical discs caused by motor vehicle crashes, including some crashes at very low velocities.


4.
Dr. Funk’s opinion that Mrs. Majczyk’s cervical disc herniation was chronic in nature and the result of a degenerative process independent of the motor vehicle collision is unsupported factually or scientifically in the record of this case.  Just the opposite, Dr. Freeman points out that Dr. Funk’s supposition that Mrs. Majczyk’s problem was chronic and degenerative is directly refuted by the medical records of Mrs. Majczyk.  (See further discussion below.)  


5.
Dr. Funk’s opinion that the “ligament laxity” described by the radiologist who interpreted Mrs. Majczyk’s day-after-the-accident cervical x-rays is a condition which occurs over a prolonged period of time and cannot be related to the February 25, 1995 motor vehicle accident is a false statement contradicted by known medical science.  


6.
Finally, Dr. Freeman demonstrates that Dr. Funk’s concluding opinion that Mrs. Majczyk sustained at most a minor cervical strain which would have resolved in approximately three weeks has no factual or scientific basis.  


As to Dr. Funk’s August 1, 1998 Opinions, Dr. Freeman notes and discusses the following:


1.
Dr. Funk’s accident reconstruction calculations are erroneous and unreliable because they are based on two incorrect assumptions which are refuted by accident reconstruction science.
 Accident reconstruction necessarily involves a string of calculations, each subsequent one being dependent on the previous ones.  Since all of Dr. Funk’s calculations are based upon the above-referred incorrect and unsupported assumptions pointed out by Dr. Freeman, none of his further calculations regarding the vehicle speeds and occupant forces and accelerations are factually or scientifically valid.  


2.
Dr. Funk’s biomechancial, statistical and epidemiological opinions based upon West and Allen, that the alleged “1.4g” force upon Mrs. Majczyk was too minimal to produce the injuries complained of by Mrs. Majczyk lack scientific and factual basis in the sciences of accident reconstruction, epidemiology and medicine.  Dr. Freeman carefully demonstrates all of this, and worse, that Dr. Funk actually misstates what even some of the studies he cites ever claimed.  (For example, the West study was never able to establish “an experimental threshold for injury of the cervical spine”, and never claimed to do so, in direct contrast to what Dr. Funk claimed.)  Further, Dr. Funk’s estimate of 1.4g of acceleration on Mrs. Majczyk is wrong and totally unsupportable for reasons discussed by Dr. Freeman.  


3.
Finally, Dr. Funk’s unsupported claim that Mrs. Majczyk’s being out-of-position (leaned forward and with rotated head), would still be insufficient to cause 

significant cervical trauma both misrepresents and demonstrates a lack of basic understanding of undisputed medical literature on this subject which recognizes the increased risk of both the presence and severity of injury to occupants who are out of position or rotated as was Mrs. Majczyk at the time of impact.  


C.
Affidavit of Dr. Reiser.



Attached to this Motion as Exhibit “I” is the eleven-page, December 23, 1996 Affidavit of the aforementioned Mark Reiser, Ph.D., with the previously mentioned expertise and training in the field of statistics and research methodological design of scientific studies.  This Affidavit was prepared in conjunction with the aforementioned case of Yorston v. Bailey, Maricopa County, Arizona, Superior Court Case No. CV95-17659, concerning the scientific reliability of opinions offered by a defense expert in that case, Mr. Robert D. Anderson.  Although Dr. Reiser’s Affidavit was case-specific, Yorston, like the case at bar, involved a low impact rear-end collision where the plaintiff was claiming cervical injuries and the defense was defending based upon the opinions of Mr. Anderson.  A review of Dr. Reiser’s Affidavit reveals that Mr. Anderson relied upon the same type of studies, which included the West paper, as does Dr. Funk in the instant case.  As such, Dr. Reiser’s Affidavit is particularly appropriate for Mrs. Majczyk’s case.  



Review of Dr. Reiser’s Affidavit reveals that the opinion of defense expert Mr. Anderson lacked reliability and scientific validity.  First, Dr. Reiser notes that the testing and papers relied upon by Mr. Anderson were not peer reviewed.  



Further, Dr. Reiser notes that the testing and papers relied upon by Mr. Anderson, including West lacked scientific methodological validity for several reasons, including lack of random subject selections from the general public, lack of subgroup testing for age, weight, gender, health status, etc.  



Further, Dr. Reiser’s Affidavit notes that Mr. Anderson’s opinions lack statistical validity.  The papers and testing relied upon by Mr. Anderson (again including West) do not present statistical inferences.  Those papers and testing, rather are descriptive statistics.  Scientific conclusions, as reached by Mr. Anderson, are not generally accepted in the scientific community when based on descriptive statistics.  



Additionally, Dr. Reiser notes that the papers and testing relied upon by Mr. Anderson are based on inadequate sample size and if additional consideration is given to testing for subgroups, the number of people studied in the papers and testing are woefully inadequate.  



Dr. Reiser further notes that Mr. Anderson’s opinions are without scientifically recognized statistical support.  Even if it is assumed that the methodology employed by the testing relied upon by Mr. Anderson was based upon appropriate methodology, the total number of subjects examined in the testing and papers relied on is only 22 total.  Dr. Reiser notes that based on this extremely small sample of 22 individual subjects, the probability that Mr. Anderson’s conclusion is correct (that no one could be injured in an accident such as Ms. Yorston’s) is less than 50%.  Significantly, in the case at bar, the total number of subjects examined in the testing papers relied upon Dr. Funk is only six (6).  Thus, using Dr. Reiser’s probability calculations, the probability that Dr. Funk’s conclusion is correct is much less than the 50% figure reached in the Yorston case.  


D.
Misrepresentations and Selective Underrepresentation of the Medical Records.



As noted in Dr. Freeman’s letter report (Exhibit “J”), Dr. Funk’s opinion that Mrs. Majczyk’s disc herniation was chronic in nature and the result of a degenerative process ongoing long before the February 25, 1995 motor vehicle accident, as indicated by her symptoms in 1992, is scientifically invalid because Mrs. Majczyk’s medical records provide no support for this opinion.  Indeed, the extent of Dr. Funk’s disingenuous misrepresentation and selective underrepresentation of Mrs. Majczyk’s medical records goes disturbingly much deeper.  



The most egregious misrepresentation of the medical documentation is Dr. Funk’s reference to and reliance upon Mrs. Majczyk’s “symptoms in 1992”.  These alleged symptoms referred to Mrs. Majczyk’s treatment with a chiropractor, Dr. Charles LaDow, primarily in 1992, a matter to which Dr. Funk attaches great significance.  



Subsequent to receiving Dr. Funk’s February 11, 1997 Report containing the aforestated opinion, undersigned counsel spoke with Dr. LaDow.  Dr. LaDow, referring to his personal examination of Mrs. Majczyk and his progress notes and records produced therefrom refuted all of the above-referred claims of Dr. Funk.  The Plaintiffs will present testimony from Dr. LaDow at the trial of this case.  Among other things, Dr. LaDow will testify that he did see Mrs. Majczyk on several occasions in 1992 for regular alignments due to vertebrae being out of place.  However, he will testify that he found no evidence of disc herniation or degenerative conditions and that at the conclusion of those 1992 visits, Mrs. Majczyk’s condition was completely resolved.  



Second, Dr. LaDow will testify, again consistent with the medical records, that he had only one contact with Mrs. Majczyk in 1993, which too, was a minor adjustment which was completely resolved.  The 1992 and 1993 treatment of Mrs. Majczyk were essentially for minor adjustments and Dr. LaDow will testify that he found no mild or degenerative disc conditions, bulging, degeneration, or chronic problems.  (A copy of Dr. LaDow’s records of his 1992-93 treatment of Mrs. Majczyk is attached to this Motion as Exhibit “K”.)



Third, a review of the Attachment page to Dr. Funk’s February 11, 1997 Opinion Report (Exhibit “B”), reveals an astounding, almost unimaginable fact.  Dr. Funk, who attached such significance in reaching his February 11, 1997 Opinion to the 1992 treatment of Mrs. Majczyk by Dr. LaDow, never reviewed any of the medical records and documentation concerning that treatment.  The only records he reviewed from treatment rendered by Dr. LaDow date from “3/6/95-5/20/96”.  Thus, we have the almost unthinkable situation where a proposed expert witness is basing an opinion on records and facts that he never even reviewed.  It is hardly surprising that the truth presented in those records clearly contradicts that which Dr. Funk attempts to pass off in support of his clearly unscientific and unreliable opinion.  



But it does not end there.  Fourth, Dr. LaDow will testify that the reading of the x-rays which he took the day after the accident, namely on February 26, 1995, indicate to him an acute injury which was caused by the motor vehicle collision and further that the degree of severity presented then was much increased over anything he had treated Mrs. Majczyk for previously.  As a result, Dr. LaDow will testify and the records will bear witness that he referred Mrs. Majczyk to a physiatrist, Dr. Joseph Thomas, who prescribed an MRI.  The records show that the resulting MRI was reported by the reading radiologist as showing “no degenerative process involved”.  Thus, the clinical medical documentation produced by the pertinent treating physicians of Mrs. Majczyk irrefutably contradicts the unresearched, unsupported and speculative opinions of Dr. Funk.  As previously mentioned in this Motion, undersigned counsel related all of this to Defendant’s counsel and suggested that Dr. Funk have an opportunity to re-examine his opinions in light of the truth of the aforestated medical documentation.  Dr. Funk was given this opportunity and as a result produced his August 1, 1998 Opinion Letter.  Rather than confront the truth of these contradictory medical records, Dr. Funk chose to completely ignore them.  The truthful records of the 1992-93 symptomology of Mrs. Majczyk which Dr. Funk initially found to be so significant, went totally ignored.  A review of his August 1, 1998 Opinion Letter reveals not a single mention of these records and not a single mention of Dr. LaDow’s treatment of Mrs. Majczyk.  This deliberate underrepresentation of Mrs. Majczyk’s medical records, in the face of particularly the previously misplaced reliance thereon, further underscores the inherent unreliability of Dr. Funk’s selective medical opinions in this case.  



That same selective underrepresentation of medical records, in fact, is prevalent throughout Dr. Funk’s analysis.  The only other treating physician upon whom Dr. Funk places any significance is Dr. Euliano.  A review of Mrs. Majczyk’s records reveals that Dr. Euliano, an orthopaedic physician, examined and treated Mrs. Majczyk far less than any of the other of her treating physicians.  Indeed, the total time that Mrs. Majczyk was seen by Dr. Euliano is less than even one-half hour.  Nonetheless, Dr. Funk completely ignores all the clinical medical documentation of Mrs. Majczyk’s other treating physicians, Dr. LaDow, Dr. Mark Flitter, a neurosurgeon, Dr. Joseph Thomas, a physiatrist, etc., each of whom treated Mrs. Majczyk over much longer time periods and much more extensively.  Significantly, the records of each of these treating physicians contradicts Dr. Funk’s opinions.  



It is submitted that such gross misrepresentation and selective underrepresentation of medical records in Dr. Funk’s analysis renders his resulting opinions without factual basis and inherently unreliable.  


E.
Other Courts Have Recognized the Scientific Invalidity Inherent Herein


The scientific invalidity of the defense approach at issue herein in cases involving low impact, rear-end vehicle collisions has been recognized by a number of courts which have just recently been confronted with this issue.  In a number of both published and unpublished decisions, other courts have entered orders barring this type of defense testimony.  For example, in Tittsworth v. Robinson, 475 S. E. 2d 261 (Va. 1996), the Supreme Court of Virginia reviewed such a low impact, rear-end collision case with facts strikingly similar to the case at bar.  In Tittsworth, the plaintiff was struck while seated in his vehicle which was stopped for traffic on the highway by an automobile operated by the defendant.  Mr. Tittsworth did not seek any medical treatment until two days after the accident, as his back became increasingly painful.  Ultimately, he saw a neurosurgeon, who prescribed an MRI scan of Mr. Tittsworth’s spine.  The neurosurgeon diagnosed Mr. Tittsworth as having a herniated disc which the neurosurgeon concluded resulted from the motor vehicle collision.  



The defendant in Tittsworth presented two expert witnesses, experts in mechanical engineering, biomechanics and biomedical engineering.  Those defense experts presented testimony which is almost a carbon copy of the Opinions and accident reconstruction calculations which the defense in the case at bar seeks to introduce through Dr. Funk.  Specifically, in Tittsworth, the defense experts calculated the collision force of being not greater than 1.6g’s (compare that to the 1.4g’s calculated in the instant case by Dr. Funk), and like Dr. Funk herein, concluded that such force is less than many people experience in daily activities.  Thus, the defense experts concluded that the collision could not have caused Mr. Tittsworth’s herniated disc.  

Tittsworth moved the trial court to strike the testimony of the aforesaid defense experts.  The trial court denied that motion.  The Virginia Supreme Court reversed the trial court’s decision and remanded the case for a new trial.  Specifically, the Virginia Supreme Court found that there was no showing that the crash tests relied upon by the defense experts in that case were conducted under conditions substantially similar to those existing at the accident scene involved.  (The same is true in the case at bar.)  In addition, the Virginia Supreme Court found that there was an insufficient factual basis for the accident reconstruction conclusions and calculations of the defense experts because those experts had never examined the vehicles involved in the collision, but rather relied solely upon photographs of the vehicles to make their determinations.  (Here again, the same is true with respect to Dr. Funk in the instant case.)  Thirdly, the Virginia Supreme Court found that the defense experts had failed to consider all the variables that bear upon the inferences to be deduced from the observed facts.  (The same is true in the case at bar.)  Thus, the Virginia Supreme Court stated as follows:



In sum, the challenged expert testimony is speculative, is founded upon assumptions lacking a sufficient factual basis, relies upon dissimilar tests, and contains too many disregarded variables.  Consequently, we hold that the testimony is unreliable as a matter of law, and therefore, the trial court erred in admitting it.  

Id., 475 S. E. 2d at 263.  For the same reasons, the same conclusion is compelled in the instant case.  



Further examples of such court action are found in the trial court opinions attached to this Motion as Exhibits “L” and “M”.  Those exhibits, respectively, are the September 22, 1997 Opinion and Order of the Superior Court of Arizona, Maricopa County, case No. CV95-12419, Pinsker v. Cohen, and the Opinion and Order filed July 16, 1998 in the Lake Circuit Court, Crownpoint, Indiana, Cause No. 45C01-9602-CT-00344, Brock v. Artis.  Review of these trial court opinions demonstrates that the cases involved therein were, again, strikingly similar to the one at issue in the above-captioned matter, specifically low impact, rear-end collisions wherein the defense attempted to offer opinion testimony of defense experts concluding, based on accident reconstruction and biomechancical hypothesis, that the injuries complained of by the plaintiffs therein could not have occurred from the low impact collisions involved.  The well-reasoned Frye/Daubert analysis of each of those trial courts produced Orders which precluded the use of such defense proffered testimony.  



Similar support is also found in other published court opinions, both in this and other jurisdictions, which discuss the same principles for purposes of a Frye/Daubert analysis, but in different contexts.  In Commonwealth v. Crews, 536 Pa. 508, 640 A.2d 395 (1994), the Pennsylvania Supreme Court found that DNA comparisons from a specific sample to a specific suspect is generally accepted in the science to be admissible as to the issue of whether a “match” exists between that specific sample and the specific suspect.  However, the Crews court recognized that statistical probability calculations offered by expert witness must meet the test of general acceptance in the relevant scientific community under Frye.  The Supreme Court then considered whether it was appropriate to allow expert testimony concerning the statistical probability of DNA samples and to matching.  The Court stated:


What has not yet achieved universal agreement is the less objective selection of the appropriate population for statistical analysis which is to be applied to the physical analysis carried out in the laboratory.  About the statistical treatment of the physical evidence there remains disagreement and continuing theoretical development. . .What is not universally agreed is what conclusions can validly be drawn from the matches observed in the samples.  

Crews, 640 A.2d at 401.  Thus, the Supreme Court held that the DNA expert was not allowed to testify about any conclusions regarding numerical or statistical probability because the methods involved had not achieved widespread acceptance within the scientific community.  It concluded that this statistical counterpart of the offered DNA evidence was unreliable and possibly misleading and must be kept from the jury.  



Thus, the Pennsylvania Supreme Court has clearly stated that attempts to offer expert testimony about statistical probabilities resulting from isolated tests must not be admitted at trial unless the offering party first establishes the scientific validity and general scientific acceptance of the statistical analysis utilized to lead to the conclusions intended.  For all the reasons previously discussed, Crews certainly compels preclusion of the expert testimony sought to be elicited by the defense through Dr. Funk.  



Of significance, the Arizona Supreme Court considered the exact same issue as did Crews in State v. Bible, 175 Ariz. 549, 858 P.2d 1152 (1993).  As did the Pennsylvania Supreme Court, the Arizona Supreme Court found that the statistical probability calculations and testimony offered by the state’s DNA expert in Bible unreliable since the database upon which the testimony was premised was a matter of disputed statistical validity.  The Arizona Court found that expert testimony premised on a statistically invalid database was flawed and not admissible, as the conclusion which would have to be reached by an expert would not be derived by applying generally accepted scientific theory.  Thus, under the Frye test (Arizona was, like Pennsylvania, a Frye jurisdiction) and also under a Daubert analysis, the Arizona Supreme Court held that the DNA expert’s statistical probability testimony must be excluded.  Counsel refers the Court to the Arizona Supreme Court’s analysis of the four Daubert factors in Bible as it is equally appropriate to the case at bar.  See, also, State v. Johnson, 186 Ariz. 329, 922 P.2d 294 (1996).  In Johnson, the court recognized that expert opinion based on statistical sampling of humans must contain a sufficient population of size, randomness, and representativeness before the court may consider whether the expert testimony is generally accepted in the relevant scientific community under Frye.  In the present case, since Dr. Funk’s Opinions are not based on a statistically valid database, his Opinions must too, be excluded.  


F.
Lack of Qualifications of Dr. Funk


Finally, counsel notes that Dr. Funk is not a statistician or an epidemiologist and has no training or expertise in these sciences which are critical to the claims he offers in his Opinion Letter.  Indeed, at a prior deposition which occurred on January 20, 1998 in a case before this Court (a copy of the transcript of said deposition was previously made a part of the record of this case before this Court as an exhibit to a Motion to Compel Discovery filed by the Plaintiffs in 1998), Dr. Funk acknowledged as much.  When he was questioned about the West study, he was specifically asked how large a sample group would have to be tested in order for it to be statistically significant.  Dr. Funk answered that he was not a statistician and therefore was not qualified to answer that question.  (See, pages 33-34 of the previously mentioned deposition.)  

In short, and particularly in light of the immediately preceding discussion, Dr. Funk’s lack of expertise in the areas of statistics and epidemiology, make him eminently unqualified to offer the opinions the defense wants him to do in this case.  

CONCLUSION

Based on the foregoing, this Court must exclude the testimony of Daniel A. Funk, M.D. from the trial of this case.  Dr. Funk’s proffered testimony fails to meet both the tests of Frye and Daubert.  Dr. Funk’s opinions are untrustworthy and unreliable.  Dr. Funk completely lacks foundational information which would allow him to testify concerning the probability of injury as 

related to this accident.  Dr. Funk therefore has no competent information to offer the jury relevant to any matter at issue in this case.  







Respectfully submitted,
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�   It is significant that no less a medical authority than Grays Anatomy, 38th Edition, Churchill Livingstone, 1995, has stated:





	“In young adults intervertebral discs are so strong that violence first damages the adjacent bone.  It is impossible to damage a healthy disc except by forcible flexion.  After the second decade, however, degenerative changes in discs may result in necrosis, sequestration of the nucleus pulposus, softening and weakening of the annulus fibrosus.  Then comparatively minor strains may cause either internal derangement with eccentric displacement of the nucleus pulposus or external derangement; the nucleus pulposus then bulges or bursts through the annulus fibrosus, usually posterolaterally.”   





Also, numerous studies have documented that in rear-end collisions, the compressive and tension forces which can cause cervical disc injuries are increased, and thus, the risk factor for cervical disc injuries is heightened when either (1) the occupant’s body was leaned forward immediately prior to the collision; or (2) the occupant had his or her head rotated immediately prior to the collision.  Further, the studies show that the disc injuries caused are most likely to occur in the lower cervical regions, usually C4-C5 or lower.  Shea et. al., “In Vitro Hyper Extension Injuries in the Human Cadaveric Cervical Spine”, Journal of Orhopaedic Research, 1992; 10:  911-916; Davis, SJ et. al., “Cervical Spine Hyper Extension Injuries:  MR Findings”, Radiology, 1991; 180: 245-251; Benson, BR et. al., “Effect of Stiffness in Out-of-Position Occupant Response in Rear-End Collisions”, 40th Stapp Car Crash Conference 1996; SAE 962434.  Significantly, Mrs. Majczyk’s body was both leaned forward and in the rotated head position immediately prior to the collision in the case at bar, and her resulting cervical disc injury was at the C5-6 location.  


  





2  Counsel notes that there are other problems, errors and omitted facts regarding Dr. Funk’s accident reconstruction calculations which further render them being scientifically invalid.  These will be pointed out at the hearing to be held at this motion.  
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