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NO. GD03-010082

OPINTION AND ORDER OF COU.!T DATED OCTOBER 7, 2003

WETTICK, J.

This Opinion and Order of Court addresses two issues: (1)
whether a court may open a judgmert of non pros for failure to file
a certificate of merit entered o1. the sixty-second day following
the filing of the complaint only if the plaintiff can meet the
three-prong test of Pa.R.C.P. No. 3051; and (2) doés the entry of
a judgment of non pros for failur: to file a certificate of merit
preclude the plaintiff from bringLng-a second lawsuit on the same

causes of action if the statute o® limitations has not run.

Pa.R.C.P. No. 1042.3(a) provides that in an action based on
allegations that a licensed p:ofessional deviated from the
acceptable professional standard, the attorney for the plaintiff
shall file with the complaint or w.thin sixty days after the filing
of the complaint a certificate o merit signed by the attorney.
Pa.R.C.P. No. 1042.6(a) provides that the Prothonotary, upon
praecipe of the defendant, shal. enter a judgment of non pros

against the plaintiff for failure to file a certificate of merit
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within the required time provided there is no pending timely filed
motion seeking to extend the time to file the certificate.

Plaintiff’s complaint was iiled on May 29, 2003, raising
professional negligence claim: against fifteen healthcare
providers. The sixtieth day fron the filing of the complaint was
July 28, 2003. Judgments of nor pros were entered on behalf of
most defendants, pursuant to ]raecipes filed by defendants’
counsel, on July 30 and July 31, 2003.!

Relief from a judgment of nim pros is governed by Rule 3051
which provides that if the reliefE sought from a judgment of non
pros includes the opening of tle judgment, the petition shall
allege facts showing (1) the petition is timely filed, (2) there is
a reasonable explanation or a leg: timate excuse for the inactivity
or delay, and (3) there is a me:itorious cause of action. The
Explanatory Comment--1991 to this rule states that this rule "will
apply in all cases in which relieé from a judgment of non pros is
sought, whether the judgment has been entered by praecipe as of
right or by the court following i. hearing." The Comment further
states that this rule "provides f(r uniformity in the requirements

~ of the petition to open such a juigment."

'In a separate opinion en:ered in these proceedings on
September 29, 2003, I struck a judgment of non pros dismissing
plaintiff’s complaint as to Dr. Levenson. This judgment was
entered after plaintiff filed beyca1d the sixtieth day a certificate
of merit as to Dr. Levenson. I riled that a judgment of non pros
may not be entered if the certif: cate of merit is filed prior to
the filing of the praecipe for the entry of a judgment of non pros.
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Plaintiff’'s petition does not set forth a reasonable
explanation or legitimate excuse ior the inactivity (the inactivity
being the failure of plaintiff’s counsel to file within the sixty
day period a certificate of meri: or a motion to extend the time
for filing the certificate). Thi;s will be go in almost every case
in which a judgment of non pros .s entered for failure to file a
certificate of merit. The p.aintiff who has a reasonable
explanation or legitimate excuse Ior not being able to timely file
a certificate of merit may, inst:ad, file a motion to extend the
time for filing the certificate (n or before the filing date that
the plaintiff seeks to extend. Tie filing of the motion to extend
tolls the time period within which a certificate of merit must be
filed until the court rules on the motion. Consequently, an
explanation for the inactivity r:quires an explanation as to why
the plaintiff did not within the ;ixty day period file a motion to
extend the time for filing the certificate of merit.

Plaintiff contends that the - udgments should be opened because
the attorneys for defendants "ran to court" to enter judgments two
days after the sixtyiday‘time 1l:mit expired. The attorneys forb
defendants never contacted plaint: ff’s counsel to ascertain whether
plaintiff had an expert before ol taining their judgments.

This contention is withoit merit because there is no
requirement in the Rules of Civil Procedure for a defendant to give
notice to the plaintiff’s counsel before filing a praecipe for the

entry of a judgment of non pros tor failure to file a certificate
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of merit. The provisions of Pa.F.C.P. No. 237.1, which require a
defendant to give notice of its ntention to file a praecipe for
the entry of a judgment of nﬁn pros, do not apply. Rule
237.1(a) (1) provides that, as us(d in this Rule, judgment of non
pros "means a judgment entered by praecipe pursuant to Rules
1037(a) and 1659." Thus, Rule 237.1 does not apply to a judgment
of non pros entered pursuant to Fuile 1042.6 for failure to file a
certificate of merit. Furthermo:e, a Note to Rule 1042.6 states

that "Rule 237.1 does not apply t> a judgment of non pros entered

under this rule."

Plaintiff also relies on Pa.l.C.P. No. 126 which provides that
the court at any stage of any ac tion may disregard any exror or
defective procedure which does not affect the substantial rights of
the parties. However, Rule 126 c mnot be used to rewrite Rules of
Civil Procedure.

If a court were to apply Rile 126 to a petition to open a
judgmeﬁt of non pros for failure to file a certificate of merit
unless the defendant can show pre iudice, the peti;ion would almost
always be granted. Défendahts ¢re not géing to be able to show
that they were prejudiced by the late filing of a certificate of
merit regardless of whether the delay involves ten days, thirty
days, or ninety days. Conseq ently, the use. ofb a prejudice
standard would eliminate the Rule’s deadlines fof filing
certificates of merits. If, on 'he other hand, the court were to

apply Rule 126, using a cause sh wn standard, the plaintiff would
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be no better off than if the court looked only to Rule 3051 which
allows relief where there is a reasonable explanation or legitimate
excuse for the inactivity.

If trial judges wish to prov de relief where there has been a
judgment entered shortly after the sixtieth day and the petition to
open is promptly filed, each judg: will be creating a new deadline
based on that judge’s &iew of wha: is fair. One judge may decide
to open the judgment whenever the petition, along with a
certificate of merit, is filed w:thinvseven days of the entry of
the judgment of non pros; anoth:r may use a ten day standard.
These deadlines would have nothiny to.do with the language within
Rules 1042.6 and 3051. Trial juiges would be creating a second
safety net (the first being the timely filed motion to extend the
time for filing the  certificate provided for in Rule i042.3(d))
where the rules do not do so. Th:s is not a proper application of
Rule 126.

Plain;iff also argues that since his petition to open was
filed within ten days of the entrr~qf the judgment of non pros and
since he attached ceftificates of merit to the petition, his
petition to open is governed by Pa.R.C.P. No. 237.3. This rule
provides for a court to open a judgment of non pros where the
petition is filed within ten day:: after entry of the judgment if
the petitioner has attached a verified coby of a complaint that
states a cause of action. This zrgument is without merit because

Rule 237.3 states that it applies to a petition for relief from a
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judgment entered pursuant to Rule 237.1 and, as I have previously
discussed, Rule 237.1 only applie: to judgments of non pros entered
pursuant to Rules 1037(a) and 16Z9.

Plaintiff contends that Rule 237.3 applies because a Note to
Rule 1042.6 states only that *lule 237.1 does not apply to a
judgment of non pros entered u xaer this rule." According to
plaintiff, it is significant that the Note does notvalso say'that
Rule 237.3 does not apply. This contention is without merit for
several reasons.

First, Rule 237.3 states tha: it_ applies only to a judgment of
non pros entered pursuant to Ru .e. 237.1. Thus, a Note to Rule
1042.6 which says that Rule 23" .1 does not apply to judgments
entered pursuant to Rule 1042.6 ilc_ludes other rules that refer to
Rule 237.1.

Second, while Rule 1042.6 reers to the entry of a judgment of
non pros, none of the rules goveriing certificates of merit (i.e.,
Rules 1042.1—1042.8) refer to the opening of a judgment of non pros
entered pursuant to Rule 1042.6 There would be no reason for
rules that do not refer to the op ming of a judgment of non pros to
include a Note referring to a :ule governing the opening of a
judgment of non pros that, on its face, does not apply to judgments
entered pursuant to Rule 1042.6.

Third, it is clear from th: language-. of Rule 237.1 et sedq.
that the entire rule applies only to judgments of non pros entered
pursuant to Rules 1037(a) and 1639. This is reinforced by a Note

b]
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to Rule 1042.6, the purpose of wkich is to make it clear that the
defendant does not need to provid: a notice of intention to file a
praecipe for the entry of judgmeit of non pros. If the Supreme
Court had intended for Rule 237.3 to apply to judgments of non pros
that do not come within the definition of judgments of non pros
covered by Rule 237.1 et seg., .t would not have expressed its
intention solely by including a Note to Rule 1042.6 which.never
mentioned Rule 237.3;

Plaintiff’s final argument r:lates only to defendants who had
not been served at the time couisel for these defendants filed
praecipes for the entry of judgnants of non pros for failure to
file a certificate of merit. Pleintiff’s counsel contends that a

judgment of non pros may not be :ntered against a party that has

not been served.

I disagree. The rules make no reference to service. Rule
1042.3 requires a certificate of merit to be filed within sixty
days after the filing of the com laint.

For these reasons, I am dem ing plaintiff’s petition to open
judgments of non pros éﬁtered 1rior to the untimely filing of

certificates of merit.
I .

In his petition to open, pla ntiff alleges that the statute of
limitations has not run. The petition seeks a court order

permitting the refiling of the complaint in a second lawsuit
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instituted prior to the expiratici of the statute of limitations. .
While this is not relief that miy be provided in response to a
petition to open a judgment of non pros, all parties requested that
I address this issue at this time.?

The dismissal of plaintiff‘s complaint for failure to file a
certificate of merit within the : equired time is not a ruling on
the merits. This requirement of filing a certificate of merit with
the complaint or within sixty dayss thereafter is similar to the
requirement of filing a complain'. in én action commenced through
the filing of a praecipe for a writ of summons. This is a step
that the plaintiff must take befcre the merits of the plaintiff’s
claims will be addressed. See, :.g., Pa.R.C.P. No. 1042.4 which
provides that where the certificate is not attached to the
complaint, the defendant is not required to file a responsive
pleading until service of the certificate of merit.

Case.law provides that a non pros entered against a plaintiff
for failure to file a complaint pucrsuant to Pa.R.C.P. No. 1037 does
not bar a second action. See 3 Goodrich Amram 2d §1037(a):7

{footnotes omitted):

2A second complaint has been Filed. Defendants will be filing
a request to dismiss the new lawsuit based on my denial of
plaintiff’s petition to open the judgments of non pros entered in
this lawsuit. I will assume respcnsibility for the new lawsuit, at
least until the lawsuit is ready to be tried. Obviously, my ruling
in the new lawsuit will follow th¢ ruling that I am making in these
proceedings. The ruling in the 1ew lawsuit will create an order
that can at some time be challented in the appellate courts.
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§1037(a):7 Effect of :ion pros upon right to
bring second action

A non pros against .. plaintiff is not res
judicata, and thus does not bar the plaintiff
from commencing anothe: action upon the same
cause of action, pro-ided the statute of

limitations has not ekpired, and that the
costs of the non pro:sed action have been

paid.

In Bucci v. Detroit Fire & llarine Insurance Co., 167 A. 425
(Pa. Super. 1933), a fire which dt¢t stroyed the plaintiffs’ property
occurred on April 16, 1930; the p. aintiffs instituted this lawsuit
through a writ of summons filed ¢ a1 October 28, 1931; no statement
of claim was filed within sixty days as required by a rule of
court; a judgment of non pros weés not entered until January 12,
1932 for the plaintiffs’ failure to file a statement of claim. The
plaintiffs had paid the costs an! instituted a second lawsuit on
December 28, 1931.

The lower court dismissed tae second lawsuit on the ground
that the plaintiffs were seekin( to revive an action in direct
violation of the purpose and inte it of the rule of court requiring
the filing of a statement of cliim within sixty days after the
institution of the action. The fuperior Court reversed.

The Superior Court stated " he legal effect of the non pros
could not prevent the entry of a uit for the same cause of action
within the statute.of limitatiors.* Id. at 427-28. The Court
disagreed with the trial court’: ruling that to hold otherwise

would annul and render useless :he rule of court requiring the
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filing of a statement of claim vithin sixty days. “The penalty
suffered by the plaintiffs is the delay in the trial of their cause
and the payment of costs incirred, vyet 1if the statute of
limitations has not expired the non.pros. of the first action
cannot prevent the institution of the second suit.* . Id. at 428.
In reaching this de¢ision, the Court relied on the following
language in the case of Murphy v. Tavlor, 63 Pa. Super. 85 (1916):
"Where after a nonsuit {[non pros.] has been
entered the plaintiff rings a second action
against the same defend nt for the same cause,
within a reasonable tine, the court will stay
the proceedings until 'he costs of the first

suit are paid; but the jroceedings will not be
quashed." Bucci, 167 2. at 427.

In Gordon-Stuart IL.td. v. All :n Shops, Inc., 361 A.2d 770 (Pa.

Super. 1976), the plaintiffs filec. a complaint naming Frantz as one
of sevéral defendants. Frantz fil :d preliminary objections seeking
a more specific complaint. ‘‘he lower court sustained the-
preliminary objections on March 2!, 1974; and ordered the plaintiff
to file a more specific compl.iint within twenty days. The
plaintiff failed.to do so. On Jctober 4, 1974, Franz caused a
judgment of non pros to be entered against the plaintiffs.

The plaintiffs did not take any action to have the non pros
removed. However, on December 21, 1974, they commenced a second
action identical to the original iction. Frantz filed preliminary
objections which included a motioi« to strike the complaint based on

the previous judgment of non pr¢s. The trial court granted the

1)
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motion. The Superior Court reve: sed.

The Superior Couft ruled taiat a judgment of non pros was
simply a dismissal for want of diligent prosecution and not a
. judgment on the merits. Thus, tie judgment did not preclude the
plaintiffs from commencing a sezond action on the same cause,
provided that the statute of limitations had not expired and the
plaintiffs had made payment of c(sts of the former suit:

Our opinion in Bucci was predicated on the
fact that a judgment o: non pros is simply a
dismissal for want of diligence prosecution
and is not a judgmen. on the merits. In
either instance, that :s, where the plaintiff
is non-prossed for 1eglecting to £file a
seasonable. complaint, »>r failing to file an
amended pleading, tle Jjudgment for the
defendant is not on tle merits and does not
preclude the plaintiff Irom commencing another
suit on the same cause of action, provided
that the statute of limitations has not
expired and the plaintiff has made payment for
the costs of the former suit. 361 A.2d at 772
{footnote omitted).

In Bon Homme Richard Restauzants, Inc. v. Three Rivers Bank

and Trust Co., 444 A.2d4 1272 (Pa Super. 1982), the first lawsuit
was dismissed pursuant to a local rule providing for termination of
cases in whicbh there has been in ctivity for a period of at least
two years. This local rule was a lopted to implément Pa.R.J.A. No.
1901 which direcﬁed each common pleas court to adopt local rules

dismissing stale claims. The plaintiff. did not petition to
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reinstate the case.’

Thereafter, the plaintiff filed a second lawsuit raising the
claims raised in the prior lawsuit. The defendant filed
preliminary objections seeking dismissal by virtue of the court
order granting the motion to :trike entered in the previous
proceedings.

The Superior Court affirme¢ the ruling of the trial court
dismissing this second action. ''he Court stated that to allow a
second action would make a mock:ry of the judicial policy that
Judicial Administration Rule 190. was designed to serve.

In Haefner v. Spraque, 494 1.2d 1115 (Pa. Super. 1985), the
plaintiff commenced a legal malprictice action by summons. He was
thereafter served with a ruie t¢ file a complaint within twenty
days. He failed to do so. The defendants filed a praecipe to
'entef a judgment of non pros. Tae plaintiff filed a petition to
open which was subsequently denicd.

The plaintiff commenced a se 'ond action. The defendants filed
preliminary objections seeking dismissal based on the entry of the
judgmént of non prés in the initial action; they relied on Bon

Homme Richard Restaurants., Inc.

3Under Pennsylvania case law (International Telephone and
Teleqgqraph Corporation v. Philade lphia Electric Co., 378 A.2d4 986
(Pa. Super. 1977)), a case dismi ;sed for inactivity of record may
not be reinstated unless the peti :ion to reinstate is timely filed,
there is a reasonable explanation or legitimate excuse for the
default, and facts constituting i1 meritorious cause of action are
alleged.
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In Haefner, the Superior Coirt stated that Bon Homme did not
apply because "local rules enacted pursuant to Rule 1901 are
intended to reach cases inactivt for an unreasonable length of
_time, and may only be dismissed after reasonable notice." 494 A.2d
at 1117. The Court ruled that the impact of a judgment of non pros
entered for failure to file a com)laint is governed by the line of

cases which follow the reasoning »f Bucci v. Detroit Fire & Marine

Insurance Co., Inc., cited in Gor Jon-Stuart:

The legal effect of he entry of a judgment
of non pros is not sich as to preclude a
plaintiff who suffers such a judgment from
instituting another suit on the same cause of
action provided, howeve:, that the second suit
is brought within the p::riod of the statute of
limitations. 494 A.z31 at 1118 (citations
omitted).

In Hatchigian v. Koch, 553 ...2d 1018 (Pa. Super. 1989), the

defendants filed an appeal from a district justice judgment and
ruled the plaintiff to file a comg laint within twenty days pursuant
to Pa;R.C.P.D.J. No. 1004(B). Upon féilure to do so, the
defendants obtained a judgment of non prbs. ThEreafter, the trial
court dehied the plaintiff’s motion to set aside the judgment;
Plaintiff instituted a secord action raising the same claim.
The trial court granted the defencants’ motion for summary judgment
based on the ground that a secont action could not be instituted.

The Superior Court reversed:

It is settled law tlat where plaintiff has
suffered a judgment of non pros, he may later
commence a new action between the selfsame

13
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parties and alleging :he selfsame cause of
action so long as the second action is
commenced within the applicable statute of
limitations. Since . non pros is not a
judgment on the merit:;:, it cannot have res
judicata effect.

Application of th.s principle to the
instant matter compe s us to hold that
Hatchigian'’s present common pleas court action
is not barred by tie principle of res
judicata. We are furtier persuaded that our
resolution is correct because if we were to
hold that Hatchigian did not maintain the
right to commence his new action throughout
the remaining period of the statute of
limitations, we would 2£ffectively abbreviate
his limitations period. The entry of the non
pros would place the jlaintiff in the same
position as if the statute of limitations had
run. In contrast 1 plaintiff who had
originally filed a suit in common pleas and
been non prossed could itill file an identical
new action until the . .imitations period had
expired. Id. at 1020 icitations omitted).

Defendants contend that the ‘:ase law no longer differentiates
between a judgment of non pros er tered for failure to comply with
-pleading requirements and a judgient of non pros entered because
the claim is stale. According :o0 defendants, the case law now
provides that an wunopened judgrent of non pros bars a second
lawsuit even if the statute of linitations has not run. Defendants

rely on two cases: Gates v. Serv .cemaster Commercial Service, 631

A.2d 677 (Pa. Super. 1993), and 3chuylkill Navy v. Langbord, 728

A.24d 964 (Pa. Super. 1999).
In Gateg, a non pros was entered following two vyears of

inactivity pursuant to Penn Pip:ng Inc. v. Insurance Company of

1%
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Noxrth America, 603 A.2d 1006 (Pa. 1992). The Court’s ruling that
the plaintiff would not be permit .ed to bring a second action even
if the statute of limitations hal not run is consistent with the
case law governing a dismissal of stale claims pursuant to a local
rule implementing Judicial Admi Listratiqn Rule 1901. Sihce a
dismissal underiP'enn Piping requi ‘ed a finding of prejudice (which
was presumed where there was inac tivity fof at least two vears) ,*
case law would not allow a seccnd lawsuit against a party who
obtained dismissal of the first a:-tion by establishing prejudice.

However, the Gates opinion c¢ontains the following dicta:

The statute of limitations comes into play
only in the sense that if it has not run on
the particular cause of action, the plaintiff
may seek a reinstatemert of the suit with the
payment of costs and satisfaction of the
tripartite test for or@ning judgment of non
pros. Mazer v. Sargent Electric Co., 407 Pa.
169, 180 A.24d 63 (196!); Bon Homme Richard
Restaurants, Inc., supra; Smith v.
Southeastern Pennsyl rania Transportation
Authority, 297 Pa.Super. 267, 443 A.2d 829
(1982); Commonwealth v. Bailey, 278 Pa.Super.
51, 419 A.2d4 1351, 13t2 (1980); Corcoran v.
Fiorentino, 277 Pa.Sup:x. 256, 419 A.2d 759
(1980) ; Public  Welfire v. Flowers, 46
Pa.Cmwlth. 326, 407 A.23d 896, 897 n.2 (1979);
Thompson v. Cortese, 41 Pa.Cmwlth. 174, 398
A.24 1079, 1082 (1979%9); cf. Brigham v. Eglin’s
of Philadelphia, Inc., 406 Pa. 99, 176 aA.2d
404 (1962) (Personal ir jury accident occurred
May, 1958; suit institited by writ of summons
July, 1958; defendant 1uled plaintiff to file
a complaint August, .958; plaintiff never

‘The presumption of prejudice following two years of inactivity
is no longer the law in Pennsylvar ia. Jacobs v. Halloran, 710 A.2d
1098 (Pa. 1998).
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filed a complaint; non pros entered December,
1958; petition to remove non pros filed
December, 1960; and pet .tion to open denied on
grounds that plaintiftf did not act with
reasonable promptness aid there was an absence
of compelling equities). 631 A.2d at 682-83.
None of the cases cited in G .tes support the proposition that
the plaintiff must obtain reinstztement of the initial suit where
the non pros is based on the plaintiff’s failure to comply with the

pleading requirements.

Mazer v. Sargent Electric Co., supra, 180 2.2d 63, involved a

non pros for failure to file a c¢coimplaint which was entered after
the statute of limitations had run. The only issue the Supreme
Court addressed was whether the :rial court erred in denying the
plaintiff’s request to open the -udgment of non pros.

I have already discussed Bon Homme Richard Restaurants, Inc.,
supra: a non pros was entered jursuant to a local rule for two
years of inactivity of record; th: Superior Court ruled in Haefner
that Bon Homme did not alter the case law permitting a plaintiff
whose initial lawsuit' was non prossed for failure to file a
complaint to institute a secind action if the statute of
limitations has not run.

Smith v. Southeastern Penns:lvania Transportation Authority,
supra, 443 A.2d 829, involved 'he plaintiff’s appeal from the
denial of her petition to reinsta .e an'actidn that was dismissed by
a iocal rule (implementing Judic. al Administration Rule 1901) for
inactivity of record for more tha:i two years. Also, the statute of

16
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limitations had run at the time tie action was dismissed.

Commonwealth v. Bailey, swra, 419 A.2d 1351, involved a
petition to expunge a criminal re«ord which had been dismissed for
lack of prosecution. . The petitiornar filed a new petition identical
to the earlier one which the trizl court dismissed for failure to
appeal from the prior order of couct. The Superior Court reversed.
It stated the dismissal of the first petition is similar to a
judgment of non pros entered ir a civil case: "[Ilt is well
settled that in both of these situitions the plaintiff is permitted
to commence an identical second action provided thé statute of
limitations has not expired and :he costs of the previous action
have been paid." Id. at 1352 (c!tations omitted).

Corcoran v. Fiorentino, 41) A.2d 759, supra, involved an

appeal of a dismissal for inaciivity pursuant to a local rule
' implementing Judicial Administration Rule 1901. Also, the statute
of limitations had run. .

Départrﬁent of Public Welfare v. Flowers, supra, 407 A.2d 896,
addressed a petition to reactivatz a lawsuit dismissed for failure
to prosecute for- a péridd in é} cess of two years pursuant to a
local rule adopted to implement J dicial Administration Rule 1901.

Thompson Vv. Cortese, supra 398 A.2d 1079, was a mandamus

action in which the Court ruled that the Prothonotary lacked the
authority to accept a Praecir:z to Exltér Judgments based on
diémissal orders entered under a local rule implementing Judicial
Administration Rule 1901 when th :re has been no activity of record

7
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for a period of two years. The (pinion, citing Gordon v. Stuart

_L;g; and Bucci v. Detroit Fire & larine Insurance Co., states: "A
non pros does not deny relief in that it is not an adjudication on
the merits. Thus, if the statut: of limitations has not run, a
plaintiff previously non prossed can maintain a second suit upon
the identical cause of action, prc¢vided only that he pay the costs
inéurred in the prior action.* 318 A.2d4d at 1082.

In Brigham v, Eglin’'s of Philadelphia, Inc., 176 A.2d 404,
supra, the only issue the Court addressed was whether the lower
court had abused its discretion i1 refusing to grant a petition to
remove a judgment of non pros fil:d more than two years after the
entry of the judgment.

In summary, the cases cited :n Gates that have any bearing on

whether a second action may be in:tituted where the initial action
was dismissed, recognize that a s?cond action may be instituted in
the situation in which a judgmeit of non pros was entered for
reasons other than staleness or £ rejudice.

Defendants also rely on Schiylkill Navy v. Langbord, supra,
728 A.2d 964. A judgment of non pros was entered dismissing the
plaintiff’s initial complaint for failure to appear when the case
was called for trial. A second c¢o>mplaint raising the same claims
was also dismissed for the same 1 =2ason.

The Superior Court ruled tlat a thira action could not be
instituted. Pa.R.C.P. No. 218 athorizes a court to enter a non
pros when a plaintiff, without 1 satisfactory excuse, fails to

1}
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appear at trial. Unless a non pro: entered pursuant to Rule 218 is
set aside, the plaintiff may not bring a new lawsuit raising the
same claims. This ruling is consi itent with prior case law holding
that a dismissal of the plaintiff s case for failure to appear at
trial is not a voluntary nonsuit £ )r purposes of Pa.R.C.P. No. 231.
See Farabaugh Chevrolet-Oldsmobilz, Inc. v. Covenant Management,

Inc., 522 A.2d4 100 (Pa. Super. 19:7).

The Court in Schuvlkill Navy- -rather than basing its ruling on
the rules governing a party’s fail wre to appear at trial--relied on

the Gates dicta that a second lawsuit cannot be brought unless the

previously entered judgment of non pros has been opened or
stricken.® However, the Court’s (pinion recognized that Rule 218
requires a plaintiff to establish .. satisfactory excuse for failure
to appear, and that the Note to 1he rule requires a plaintiff to
seek relief from the judgment unler Rule 3051. Therefore, this
holding, that a dismissal under Rule 218 for failure to attend
trial bars a second action, has n¢ impact on the case law allowing
the filing of a second action within the statute of limitations
where the prior action was dismiss2d for failure to comply with the

pleading requirements of the Rules of Civil Procedure.

SThe Court’s opinion also relers to Rule 3051. However, Rule
3051 does not address the issue cf whether a judgment of non pros
bars a second lawsuit. It on.y addresses the procedure and
standards for opening a judgment >f non pros.

1
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In summary, the dicta upor which defendants rely is not
consistent with established case ]aw which allows a plaintiff whose
initial suit was dismissed for Failure to file a complaint ({a
situation analogous to failure tc. file a certificate of merit) to
bring a second action if the stat ite of limitations has not run,

For these reasons, I enter tie following Order of Court:

2(



IN THE COURT OF COMMON PLEAS OF i LLEGHENY COUNTY, PENNSYLVANIA
CIVIL DIVISION

RAYMOND HELFRICK, by
and through his son,
MICHAEL HELFRICK, P.O.A.,

" Plaintiff
vs.

UPMC SHADYSIDE HOSPITAL;

UPMC REHABILITATION

HOSPITAL; HEARTLAND

HEALTHCARE CENTER; )

HEALTHCARE AND RETIREMENT : NO. GD03-010082
CORPORATION; DOUGLAS

SKURA; MICHAEL P. CASEY,
M.D.; DAVID WEBER, M.D.;
FARHAD ISMAIL-BREIGI, M.D.;
JON A LEVY, M.D.; LEONARD
E. EVANS, M.D.; DAVID G.
HALL, M.D.; GREGORY C.
MIECKOWSKI, M.D.; DAVID J.
LEVENSON, M.D.; DR. LEE
ENSON, M.D.; DR. GORDON
CHU,

Caa_se.aae

Defendants

ORDER O * COURT

e
On this _f‘j__ day of Sept¢mber, 2003, it is hereby ORDERED
that plaintiff’s petition to st:'ike judgment of non pros as to
defendant David J. Levenson, M.D , is granted.

1Y THE COURT:

WETTICK, J.
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MIECKOWSKI, M.D.; DAVID J.
LEVENSON, M.D.; DR. LEE
ENSON, M.D.; DR. GORDON
CHU,

Defendants
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O >INION AND ORDER OF COURT
CATED SEPTEMBER 29, 2003

HONORABLE R. STANTON WETTICK, JR.
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OPINION AND ORDER OF COUR. DATED SEPTEMBER 29, 2003

WETTICK, dJ.

The subject of this Opinion ind Order of Court is plaintiff’s
petition to strike a judgment of non pros entered for failure of
plaintiff to file a certificate ¢f merit within sixty days of the
filing of the complaint. The isst2 raised through.this petition is
whether a judgment of non pros may be obtained if the plaintiff has
filed a certificate of merit beyo:d the sixty day period set forth
in the rules for the filing of é certificate of merit but before
the defendant’s filing of a praec:pe for the entry of a judgment of
non pros.!

In a complaint filed on Miy 29, 2003, plaintiff asserted
professional 1liability actions against numerous defendants,
including Dr. David J. Levenson. Under Pa.R.C.P. No. 1042.3, the
attorney for plaintiff was requirid to file within sixty days aftér

the filing of the complaint eitier a certificate of merit or a

lcase law holds that in determining first-in-time, it is the
times and dates of the filings as opposed to the times and dates of

the entry of the filings on the r:cord. Lansdowne by Lansdowne v.
G.C. Murphy, 517 A.2d 1318 (Pa. ‘uper. 1986).
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motion to extend the time for the filing of the certificate.
Plaintiff failed to do so. At §:30 A.M. on August 1, 2003 (the
64th day after the complaint wa: filed), counsel for plaintiff
filed a certificate of merit as to> Dr. Levenson. At 2:38 P.M. on
August 1, 2003, counsel for Dr. l:zvenson filed a praecipe for the
entry of judgment of non pros pirsuant to Pa.R.C.P. No. 1042.6
which reads as follows:

Rule 1042.6. Entry of Judgment of Non Pros
for Failure to Fila Certification

(a) The prothonotarr, on praecipe of the
defendant, shall enter a1 judgment of non pros
against the plaintiff Sor failure to file a
certificate of merit within the required time
provided that there is 10 pending timely filed
motion seeking to exter 1 the time to file the
certificate.

Note: The prothonotar: may not enter judgment if
the certificate of mer .t has been filed prior to
the filing of the praecipe.

Rule 237.1 does not apply to a judgment of
non pros entered under this rule.

(b) The praecipe Eor the entry of a
judgment of non pros shi.ll be substantially in
the followingrform: .

In response to the praecipe which defendant filed, the
Piothonotary entered a judgment cf non pros. Plaintiff has filed
a petition to strike the judment on the ground that the
Prothonotary lacked authority to ¢nter a judgment of non pros after

the filing of a certificate of me:it. I am granting the petition.

LYY
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The text of Rule 1042.6 does not address the issue of what
happens when a plaintiff files a certificate of merit beyond the
sixty day period but before the :ntry‘ of a judgment of non pros.
However, the Note to Rule 104 .6 provides the answer: *The
prothonotary may not enter judgme: t if the certificate of merit has
been filed prior to the filing o1 the praecipe."

Defendant contends that I shculd disregard the Note because it
is inconsistent with Rule 1042.6. I disagree. As I will discuss,
there is an issue as to whether the Prothonotary is authorized to
enter a judgment of non pros if : plaintiff has complied with the
requirements of a rule, albeit w timely, prior to the defendant’s
filing a praecipe for the ent:y of a judgment of non pros.
Consequently, the Note is answeri:g the question that the rule does
not address. The answer that the Yote furnishes is consistent with
case law governing analogous sitiations.

A note should be used in construing a rﬁle of civil procedure
unless it is not possible to giw .effect to both the note and the
rule. See Pa.R.C.P. No. 129:e) ("A note to a rule or an
explanatory comment is not a p-ar: of the rule but may be used in
construing the rule.") and the Ixplanatory Comment--1990 to Rule
129 (e) (citing with approval tl= statement of the Pennsylvania

Supreme Court in Laudenberger v. Port Authority of Allegheny

County, 436 A.2d 147, 151 (pPa 1981), t;,hat explanatory notes
v"indicate the spirit and motivetion behind the drafting of the
rule, and they serve as guideli:es for understanding the purpose

3
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for which the rule was drafted").
It is common practice for ap)ellate courts, when construing a
rule of civil procedure, to give zonsiderable weight to the notes

and explanatory comments that acc mpany the rule. See Katz v. St.

Mary Hospital, 816 A.2d 1125, 112' -28 (Pa. Super. 2003); Rieser v.
Glukowsky, 646 A;2d 1221, 1225 Pa. Super. 1994); McGonigle v.
Currence, 564 A.2d 508, 510-11 (Pa. Super. 1989); Macioce v.
‘Glinatsis, 522 A.2d 94, 96 (Pa. Siper. 1987).

There is no inconsistency Lk:tween Rule 1042.6 and the Note
providing that the Prothonotary may not enter judgment if the
certificate has been filed prior to the .filing of the praecipe.
Rules of civil procedure providin for the Prothonotary to enter a
judgment of non pros, upon praecije of the defendant, for failure
of a plaintiff to comply with a rule of court, are not construed as
providing for the automatic entry of a judgment of hon pros. Since
sﬁch rules are not self-enforcing, they are not construed as
providing for the striking of a plaintiff‘s filing which occurs
prior to the defendant’s filing (f a praecipe for the entry of a
judgment of non pros.

In Friedman v. ILubecki, 524 2A.2d 987 (Pa. Super. 1987), the
plaintiffs filed a timely notice 1f appeal from a district justice
Jjudgment. Pa.R.C.P.D.J. No. 1004A provides that if the appellant
was the claimant in the action be fore the district justice, he or
she shall file a complaint with n twenty days after filing the

notice of appeal. Pa.R.C.P.D.J. No. 1006 provides that "Upon

4
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failure of the appellant to conply with Rule 1004a, . the

prothonotary shall, upon praecipe of the appellee, mark the appeal

stricken from the record.*

In Friedman_, the plaintiffs; filed their complaint on the
tweﬁty—fourth day following the filing of the notice of appeal.
Four days later, the defendant filed a praecipe to strike the
appeal for failure of the plaintiifs to file their complaint within
the twenty day period set forth in Rule 1004A. The trial court

denied the plaintiffs’ petition to reinstate the appeal. The

Superior Court reversed.

The Superior Court ruled thal the trial court had.misconstrued
the rule; the Superior Court read the rule as providing that it was
too late for the defendant to see: relief under Rule 1006 once the

plaintiffs had filed their compleint:

We repeat, Rule 1006 is not self-enforcing. Its
effect is not automatically triggered even if,
after 20 days have paised, an appellant has not

~ filed his Complaint. In that event, it is
incumbent upon an appellee to proceed under Rule
1006 to strike the apg=2al from the record. Rule
1006 only provides for the striking of an appeal
filed pursuant to . Pa.R C.P.D.J. 1002. wWe discern
no language in Rule 1016 which encompasses within
its terms the striking of an untimely filed
Complaint, as well, n>r will we read any such
requirement into a Rul.: which clearly on its face
provides for a method !y which an appeal is to be
stricken from the recori for failure to comply with
Pa.R.C.P.D.J. 1004 A. 524 A.2d at 989.

In making its decision, the £ iperior Court looked to Alexander

v. Mastercraft Construction Co., nc., 317 A.2d 278 (Pa. 1974), in

n
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September 16, 1983, at 9:29 A.V., the defendant filed with the
Prothonotary a praecipe for entry of judgment of non pros. At 2:30
P.M. on the same day, counsel fo: the plaintiff filed a complaint
with the Prothonotafy. The Prothonotary did not enter judgment in
the docket until Septeﬁber 19, 1913. Subseqguently, the trial court
struck the complaint for failure to comply with Rule 1037(a).

The issue the Superior Coirt addressed in Lansdowne was
whether iE was proper for the trial court to strike the complaint
in the situation in which the com)laint was filed before the entry
of the judgment of non pros. Tle Superior Court ruled that the
complaint was properly stricken because the praecipe was Ffiled
before the plaintiff filed his :omplaint. Id. at.l323. There
would have been no need for the Superior Court to address this
issue if Rule 1037(a) required the Prothonotary to enter a judgment
of non pros whehever a complaint is not filed within the twenty day
pefiod.

For these reasons, I enter the following Order of Court:



IN THE COURT OF COMMON PLEAS OF ..LLEGHENY COUNTY, PENNSYLVANIA
CIVIL I IVISION

RAYMOND HELFRICK, by
and through his son,
MICHAEL HELFRICK, P.O.A.,

Plaintiff
vs.

UPMC SHADYSIDE HOSPITAL;

UPMC REHABILITATION

HOSPITAL; HEARTLAND

HEALTHCARE CENTER; :
HEALTHCARE AND RETIREMENT : NO. GD03-010082
CORPORATION; DOUGLAS '
SKURA; MICHAEL P. CASEY,

M.D.; DAVID WEBER, M.D.;

FARHAD ISMAIL~BREIGI, M.D.;

JON A LEVY, M.D.; LEONARD

E. EVANS, M.D.; DAVID G.

HALL, M.D.; GREGORY C.
MIECKOWSKI, M.D.; DAVID J.
LEVENSON, M.D.; DR. LEE

ENSON, M.D.; DR. GORDON

CHU,

Defendants
ORDER O 7 COURT

On this 2 day of Octcber, 2003, it is hereby ORDERED
that plaintiff’s petition to open judgments of non pros entered on
July 30 and July 31, 2003 is den: ed.

1Y THE COURT:




29:88 AN Client Ref: from: 'ICS

Tat 412 232 3535 Page 13
2 /572 Cﬁ)
COPIES SENT
IN THE COURT O  COMMON PLEAS PURSUANT TO Pa RC.P.2360)
OF PHILADEI PHIA COUNTY SEP 2 5 2003
Frst Judical Oistnct of Pa.
CIVIL TRL .L DIVISION s w;ﬂ >
KATHLEEN M. FRUNZI :  MARCH TERM, 2003
And JOSEPH FRUNZI, h/w :
vs.

GARY W. MULLER, M.D., ET AL. . NO. 4067

OP NION

Defendants, J eane§ Hospital and T¢ nple University Health Systems, Inc., have
moved this Court to compel Answers to Su )plemental Interrogatories concerning the
certificate of merit filed by plaintiff. These interrogatories do not ask whether the author
of the stazement giving rise to the certificat : of merit will be called to testify at trial.
Rather, these interrogatories seek for to as ertain the credentials of the author. The
interrogatories ask for information about t e author’s license to practice medicine, his or
her medical practice, bis or her specialty, s ibspecialty, board certifications anc'l other
curriculum vitae information.

Rule 1042 of the Rules of Civil Prx cc_du;e promulgated by the Supreme Court of
January 27, 2003, govems professional lia sility actions;. These nules, at Rule 1042.3
require the filing of a certificate of merit v ith or after filing a complaint. These rules also
preclude discovery of the credentiz;ls of th : author of the report on which the certificate
of merit is based until the final conclusion of the casc. Rule 1042.7, entitled “Sanctions”,
.sta.tes that 30 days after a defendant is dis) 1issed through “voluntary dismissal, verdict or

order of the Court”, the defendant may red uest the written statement upon which the
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certificate of merit was based. The.Rule fur aer provides that the statément may not be
required by any dismissed party until 30 day i after resolution of all claims in the manuer.
Resolution of all claims is the conclusion of Tial and all appeals. Neither the rule nor the
commentary note provide any support for p1 :-trial discovery concerning thé identity or
curriculum vitae of the author.

The defense claims that the note app :nded to Rule 1042.7 permits discovery of 2
limited natufc while the case is pending. Tl is note states that Rule 4003.5 of the Rules of
Civil Procedure, which govems the discove y of expert testimony. is applicable w the

written statement of licensed professionals: “until a defendant has been dismussed from

the case”.

Pennsylvania Rule of Civil Procedu e 4003.5 specifically limits discovery of facts
known and opinions held by an expert retai 1ed by a party in litigation. It specifically
limits discovery at 4003.5(z)(1)(a) to “each person who.m the other party expects to call
as an expert witness at trial.” This limitatic n upon discovery is referred to in the
commentary to Rule 1042.7. The note to F ule 1042.7 does not in any way expand the
clear language of the Rule itself prohibiting - any discovery concerning the certificate of
merit. Rather, the note clarifies the fact thi t Rule 1042.7 does not in any way expand
otherwise permissible expert discovery.

Obviously, if plaintiff intends to ca | the individual who authored the statement as
an expert at trial, plaintiff would have to r¢ spond with information about that expert
pursuant to properly filed interrogateries v ider Rule 4003.5. Nothing precludes proper

discovery if the licensed professional upot whose report the certificate of merit was

based will be called as a witness at trial.
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Clearly however, the Rules preclude any interrogatories seeking the identity or the
1 credentials of the licensed professional upor whose opinion the certificate of merit was

based until the conclusion of the case. The lefendant’s motion to compel is denied.

i

BY THE COURT \lk

///ﬁ{fk i/ |

|
MARKT. szg}émm J. {/
\
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aul J. Walsh, III, Esguire
07 Grant Street

sjuite 2400 The Gulf Tower
Jetsburgh, PA 15219

3



+2ae3

B1:47 Pi Client Ref: from: 1C8 Ta: Y12 232 3535 Fage

NO. GD03-6835

OPTNTION BEND O IDER _OF COURT

WETTICK, J.

The subject of this Opinion ind Order of Court is plaintiff’s
petition to strike or open a judgent of non pros entered pursuant
to Pa.R.C.P. No. 1042.6 based oi plaintiff’s failure to file a
certificate of merit within six v days after the filing of the
complaint. Plaintiff’s complain! doces not identify the defendant
as a licensed professional or all:ge that plaintiff is asserting a
professional 1liability claim. The issue raised through this
petition is whethexr a judgment of non pros may be entered fqr
failure to file a certificate of rerit where the complaint does not
allege that the plaintiff is riising a professional liability
claim,

Plaintiff is the executrix of the Estate of Velma Tetrick.
The only defendant is Pristine Piies of Franklin Park, Inc., which
plaintiff identifies as a corpo:'ation operating a personal care
home where Ms. Tetrick resided. .

The complaint alleges that Ms. Tetrick died as a result of
blunt trauma to her head and chest. The injury occurred between

11:20 P.M. when Ms. Tetrick had x=zturned to the personal ¢are home

4
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from a héspital emergency rococm :nd 6:30 A.M. when an emplovee of
defendant found Ms. Tetrick lyiig on the £loor in her rocom by a
closet door. Ms. Tetrick was nezer able to describe_ what happened
to her.

The negligence allegations against the personal care heme
include the home’s failure to £¢llow discharge instructions f£from
the hospital to administer pain medication a.nd to evaluate Ms.
Tetrick hourly £for signs aﬁd symptoms of disorientation; the
personal care home’s failure to have a sufficient numbexr of
qualified staff on duty at the time of the incident; and the
personal care home’s failure t¢ have and to implement wvarious
policies and procedures.

The complaint was filed on A ril 4, 2003. An answer was filed
on June 12, 2003.

On July 1, 2003, defendant filed a pPraecipe for entry of
judgment:} of non pros pursuant t¢ Rule 1042.6. In the praecipe,
counsel for defendant certified that Plaintiff "has asserted a
professional liability claim agail ast the__ defendant named above who
is a licensed préfessional. that no certificate of merit has been

filed within the time required ly Pa.R.C.P. No. 1042.3 and that

there is no motion to extend the time for filing the certificate

pending before the court." The P:othonotar_y entered a judgment of
nen pxos on the same day.

Rule 1042.3 provides that in an action based on an allegation
that a 1licensed professional deviated from an acceptable

&



2083

81:47 P Cltent Ref: . from: ICS Te: 442 232 3535 Page

NO. GDO03-6835

professional standard, the attoxrey for the plaintiff shall file a
certificate of merit with the conjlaint or within sixty days after
the filing of the complaint (urless the court upon cause shown
extends the time for filing purs ant to a motion to extend, filed
on or before the filing date tha: the plaintiff seeks to extend).
Rule 1042.6 provides that the Irothonotary, on praecipe of the
defendant, shall enter a judgment of non pros against the plaintiff
for failure to £file a certificzte 0f merit within the required
time, provided there is no pendiig timely filed motion seeking to
extend the time to file the cert ficate.

If these were the only x:levant rules, I would need to
consider whether the complaint is based on allegations that a
licensed professionai deviated from a.n. acceptable professional
standard. However, there is a tiird rule——-Pa.R;C.P. No. 1042 . 2--
which governs the situation in wtkich the piaintiff’s complaint has
not characterized the action as @ professional liability claim and
the deféndant believes that the z:ztion is a professiOnal liability
claim governed by Pa.R.C.P. Nos. 1042.1-1042.8. Rule 1042.2 reads
as follows: |

Rule 1042.2. Complain:
{a) A complaint shall identify each

defendant against wkom the plaintiff is
asserting a professionil liability claim.

Note: It is recommeaded that the complaint
read as follows:

6
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*Defendant _ - (name) is a licensed
professional with offices in County,
Pennsylvania. Plairtiff is asserting a

professional 1liabilitr claim against this
defendant . "

{b) A defendant ma - raise by preliminary
objections the failur: of the complaint to
comply with subdivisio: (a) of this rule.

Note: The filing of preliminary objections
raising failure of a »s>leading to conform to
rule of court is the procedure for bringing
before the court ¢tle issue whether the
complaint is assex :ing a professional
liability claim. :

Defendant contends the filin j of preliminary objections is not
mandatory because the rule provides that the defendant, by
preliminary objection, "may" rai:e the failure of the complaint to
comply with subdivision (a) of this rule. This contention is
inconsistent with the note to Rile 1042.2(b) which provides that
the filing of preliminary objecti!ons raising failure of a pleading
to conform to rule of court is ihe procedure for bringing before
the court the issue of whethe: the complaint is. asserting a
professional liability claim. Also, defendant’s proposed reading
of the subdivision would render this subsection meaningless.! a

defendant would almost nevexr file preliminary objections, which

would give notice to the plaintif: that the defendant is contending

1See Pa.R.C.P. No. 128(b) wtich provides that in ascertaining
the intention of the Supreme Cou:t. in the promulgation of a rule,
a court shall be guided by the presumption that the Supreme Court
intends the entire chapter of rules to be effective and certain.

7
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the complaint is raising a prof:ssional liability claim, if the
defendant could, without giving notice to the plaintiff, file a
praecipe for the entry of a judgm:nt of non pros on the sixty-Ffirst
day after the filing of the comp laint.

‘The purpose of Rule 1042.2 i: to have a judicial determination
of whether the plaintiff is as :erting a professional _liability
claim for which a certificate f merit must be -filed before a
defendant may obtain a judgment £ non pros for failure to file a

cercificate of merit. It woulil be unreasonable for a rule of

procedure to provide for the entry of a judgment of non pros for

failure to comply with a rule where there can be uncertainty as to
the applicability of the rule.?
Rule 1042.2(b) uses the terr "may® because a defendant is not

required to £ile preliminary osbjections; the dJdefendant may,

instead, decide to live with a complaint that fails to conform to

a rule of court. The language w.thin Rule 1042.2(k) is identical
to the 1.anguage within Pa.R.C.P. Jo. 1028(a) governing preliminary
objections which provides "([plrel iminary objections may be £iled by
any party to any bpleading anc are limited to the following
grounds:" (emphasis added). The law is clear that the failure to
file a preliminary objection wh:ch raises a ground set forth in

Rule 1028(a) constitutes a waivixr of the objection except where

’See Rule 128(a) which provic 2s that the Supreme Court does not
intend a result that is unreason ble.
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other rules create exceptions. Roskwitalski v. Reigs, 487 A.24

864, 868 (Pa. Super. 1985); Rirera v, Philadelphia - Theological

Seminary, 474 A.2d 605, 614 (Pa. ‘uper. 1984), aff’d as mcdified on

other grounds, 507 A.2d 1 (Pa. 1'86).

In summary, Rule 1042.2 regiires a'plaintiff to identify in
the complaint each défe’ndant igainst whom the plaintiff is
asserting a profess‘i'onél liability claim. If a party is so
identified, the iules governing p rofessional liability actions are
clear: within sixty days of tle filing of the complaint, the
plaintiff must, as to this party, file a certificate of merit or a
motion to extend the time for Fili ng the certificate of merit (Rule
1042.3). If the plaintiff fails to do so, the defendant may file
a praecipe with the Prothonotary requesting entry of a judgment of

non pros (Rule 1042:6) .

However,[whexe 2 complaint des not allege that the plaintiff
ie asserting a professional liab: ity claim against a defendant,
the plaintiff is not required to :'ile a certificate of merit as to
this defendant unless the plaintiEf subsequently files an amended
complaint stating that the plaini iff is asserﬁing_ a pro.fe'ssional
liability claim against this deif endant. Through the €£iling of
preliminary objections, a defedant may seek 'a court orxder
compelling the plaintiff to file such an amended complaint on the
ground that the plaintiff is asserting a professional liability
'claim against this defendant. {f the defendant does not file
preliminary objections, the defe dant waives its claim that the

6
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plaintiff has violated the ru.e requiring the filing of the

certificate of merit.

For this reason, I enter tha2 following order of court:
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IN THE COURT OF COMMON PLEAS OF ..LLEGHENY COUNTY, PENNSYLVANIA
CIVIL I IVISION

DONNA HERRMANN as
Executrix of the
Estate of VELM2
TETRICK,
Plaintiff
NO. GD03-6835
vs.

PRISTINE PINES OF
FRANKLIN PARK, INC.,

Defendant

ORDER_CF_COURT

On this ;E;i~_ day of September, 2003, it is hereby ORDERED
that plaintiff’s petition to s:rike the Jjudgment of non pros
entered in these proceedings purx suant to Pa.R.C.P. No. 1042.6 is

granted and the judgment of non jros is stiicken.

sl

W ICK, J.

1Y THE COURT:
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IN THE COURT OF COMMON PL¥ AS OF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRI _T OF PENNSYLVANIA

CIVIL TRIA] . DIVISION . - 3

e
o s 2
' m
BERNICE CAMPBELL S =3 O
Plaintiff, , : S - m
: JANUARY TERM, 2000F = =
v. M - c&’ e

. o

: NO. 1857 7]

THADDEUS GOLDEN, M.D. et al,,
Defendants. :

OPI? ION
(L :a% % /K 2003

Sandra €|
Facts and Proc :dural History

Plaintiff Bernice Campbell was admittec to the General Medical Surgical Unit at Mercy
Hospital for respiratory prbblcms in January, 19 '8. After Plaintiff manifested anxiety symptoms

from shortness of breath, Defendant resident, Tt addeaus Golden, M. D., admmistered
intravenous Ativan. As a result Plaintiff claims ihe suffers from persistent Generalized Anxicty
Disorder, Paaic Disorder and Post-Traumatic St ess Disorder. Plaintiff alleges Dr, Golden was

not supervised by an baﬁending physician which 7iolates hospital policy. Thus, his unilateral

decisions about dosage and administration of At ivan were negligent.
Plaintiff instituted this medical malpract cc suit in January, 2000 and subsequently
produced as an expert psychiatrist, Pogos Vosk inian, M.D. In his report, Dr. Voskanian states
Dr. Golden’s treatment was negligent to a reasc 1able degree of medical certainty because using

intravenous Ativan on a patient with a “pulmon ry problem is below the standard of care.” N.T.
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Motion in Limine Proceedings, 07/18/2003 at pg . 8, 20-23. On June 27, 2003, Dr. Golden filed 2
Moton in Limine to Preclude Dr. Voskanian’s t stimony since he is not in the same or similar
medical ficld as Dr. Golden. On July 18, 2003 \ 7e heard oral argument and granted same. This

appeal follows.

Disci ssion

“In a medical malpractice case in Penns; lvania it is necessary that expert medical
testimony be introduccd to establish that a defen fant has negligently carried out his professional
duties and departed from the standard of carc ex :rcised by other physicians.” Freed v. Priore,
247 Pa. Supcr. 418, 425, 372 A2d 895, 899 (Pa Super. 1977), citing, Chandler v. Cook, 438 Pa.
447, 265 A.2d 794, 796 (1970); Ragan v. Steen, 229 Pa.Super. 515, 331 A.2d 724, 727-28
(Pa.Super. 1974), On March 20, 2002 the Med cal Care Availability ;md Reduction of Error (M-
CARE) Act was signed into law, 40 P.S. §1303. Chapter 5, Section 512 went into effect on May
19, 2002 and defines required expert qualificatic ns in medical professional liability actions. In’
pertinent pért, Section 512 states: - |

“(b) Medical testimony— An ex >rt testifying on a medical matter, including the

standard of care, risk and alternatives, c: usation and the nature and extent of the injury,
must meet the following qualifications:

(1) Possess an unrestricted physi :ian’s license to practice medicine in any state or
the District of Columbia.

(2) Be engaged in, or retired wit dn the previous five years from, active clinical
practice or teaching. Provided, howeve , the court may waive the requirements of this -
subsection for an expert on a matter oth r than the standard of care if the court determines
that the expert is otherwise competent t testify about medical or scientific issues by
virtue education, training or experience

(c) Standard of Care- In additior to the requirements set forth in subsections (2)

and (b), an expert testifying as to a phy: ician’s standard of care must meet the following
qualifications:

l'
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(1) Be substantially familiar with he applicable standard of care for the specific
care at issue as of the time of the alleged jreach of the standard of care.

(2) Practice in the same subspeci Uty as the defendant physician orina
subspecialty which has a substantially similar standard of care for the specific care
at issue, (eruphasis added), except as pro rided in subsection (d) or ().

(3) In the event of the defendant j hysician is certified by an approired board, be

board certified by the same or a simila * approved board, (emphasis added), except as
provided in subsection (€).”

Chapter 5C. Medical Care Availability and Redt ction of Error (M-CARE) Act, 40 P.S.
§1303.512.

Plaintiff experienced serious breathing d fficulties which caused her to become anxious.
Said anxiety further aggravated her respiratory ¢ )ndition. Dr. Golden administered intravenous
Ativan, a sedative commonly used for medically induced anxiety, to relax Plaintiff and encourage
deep breathing. Defense counsel argued intrave ous treatment was selected “ to have the
relaxing effect of the Ativan kick in a little bit f: ster, to relax [Plainitiff]” and “to relieve the
anxiety component that was making her breathir g problem worse.” N.T. Motion in Limine
Proceedings, 07/18/2003 at pg. 7, 16-18, 19-21.

Said Ativan was specifically prescribed : o treat a pulmonary problem, not a psychiatric
one. See N.T. Motion in Limine Proceedings, 0 7/18/ 2003, at pg. 9-10. Besides Ativan Dr.
Golden also increased Plaintiff’s oxygen by ten jercent hoping the combination would relieve
her “pulmonary crisis.” N.T. Motion in Limine Proceedings, 07/18/2003, at pg. 20, 16-20.
Althongh Ativan is also a drug psychiatrists use in pil} form to treat anxiety related mental
illnesses, in this particular instance it was presc ibed by an i_nt;smia to treat a respiratory aliment.
All of the care Dr. Golden provided including t € infravenous Ativan was 1':0 treat breathing
difficulties caused by Plaintiff’s pulmonary dist ‘ess.

Plaintiff’s medical liability expert, Poge : Voskanian, M.D., is a psychiattist. Heisa

5
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medical doctor who specializes in mental health i ssues. Dr. Voskanian does not practice in the
same subspecialtf;’ as Dr. Golden nor in a “sub ipecialty which has a substantially similar

standard of care” as defined by Chapter 5 of the ] I-CARE Act. Further, Dr. Voskanian is not

“certified by the same or a similar approved boar I” as Dr. Golden. Dr. Voskanian does not

possess training or experience in internal medicii e. Therefore he is not qualified to opine on

standards used by internists when prescribing ms lication for pulmonary problems.

Ca clusion
Plaintiff's medical liability expert Pogos Voskanian, M.D., is not competent to offer au
expert medical opinion regarding the standard ¢ ’ care providéd by Thaddeus Golden, M.D. as
defined by Chapter S of the M-CARE Act. Ou: Order granting Defendant’s Motion in Limine

to Preclude Testimony of Plaintiffs’ Expert Pog »s Voskanian, M.D., was correct and should

be affirmed.
BY THE COURT,
NG Ee Af/{ U/
PURSUANT TCGPa H,grp 235@) W
AUG 18 2003 Sandra Mazer Moss, J.
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IN THE FIRST JUDICIAL DISTRICT OF ¥ ENNSYLVANIA, PHILADELPHIA COUNTY
IN THE COURT O F COMMON PLEAS

DEBRA CALLARI, Administratrix of : Court Term, March 1999
the Estate of ANGELO CALLARI, De« eased : NO. 1056
and DEBRA CALLARI in her own rigl

VS. : Superior Court#988EDA2003
ROBERT H. ROSENWASSER, M.D. . :
OPINION

|

Before the Courtis an Appeal taken by Defendant-Appellant Dr. Robert H. Rosenwasser
(hereinafter Dr. Roseﬁwasser) from an Order fthe Court dated February 5, 2003, which denied

Dr. Rosenwasser’s Motion for Post-Trial Re. ief.

The facts and procedura) history are : s follows:

On October 9, 1996, Mr. Angelo Call: d underwent brain surgery at Will’s Eye Hospital
in Philadelphia, Pennsylvania to cure a brai | aneurysm. Dr. Rosenwasser, a neurosurgeon,
performed the surgery and also acted as atten ling physician responsible for Mr. Callari’s post-
operaiive care. (Notes of Testimony, 11/4/( 2, at 154; hereinafter N.T.). After surgery, Mr.
Callari developed a fever and increased white slood cell count, prompting Dr. Rosenwasser and
his medical consultants to order blood cultur s in order to find an infection. (N.T. at 60). Two .
blood culturcs were taken on October 11, 16 36, the first from Mr. Callari’s right arm and the
second from the arterial line. (N.T. at 61-62 ). Because of his persistent fever and increased
white blood cell count, Mr. Callari was gi' en three antibiotics - Vancomycin, Fortaz, and

Gentamicin - on October 12, 1996. Mr. C: lari received these antibiotics until October 15,



1996, when his white blood ccll count and hi fever begah to return to normal. (N.T. at 82).
Dr. Rosenwasscr testified that on October 15t some of the catheter lincs were removed, which
Dr. Rosenwasser believed precipitated the ret i to normal in both Mr. Callari’s temperature
and his white blood cell count. (N.T. at 123) As a result, Dr. Rosenwasser and his medical
consultants concluded that Mr. Callari had a | ne sepsis caused by an infected cathceter.

A third culturc was taken on October 15, 1996 from the Swan-Ganz catheter tip. (N.T.
at 64). The results from the first iwo cultures :ame back negative on October 17, 1996. (N.T.
at 61). A fourth and a fifth blood culture 1 -ere taken on October 18, 1996, onc from the
subclavian catheter and the other taken from t! e patient’s blood, i.e. peripherally.! (N.T. at 64-
65). Also on the 18th, after noticing another ncrease in Mr. Callari’s temperature and white
blood cell count, Dr. Rosenwasser placed . Ar. Callari back on Vancomycin, Fortaz, and
Gentamicin. (N.T. at 134). A sixth blood cult irc was taken on October 19, 1996 from the CVP
catheter tip. (N.T. at 65). On October 20, 996, the results of the third culture came back
positive for the bacteria enterococcus faecali: 2 (N.T. at 88). The results from the fourth and
fifth blood culturcs came back positive for e iterococcus faecalis on October 21, 1996. (See
Microbiology Final Report, P-1 E). On Octo ser 22, 1996, Dr. Rosenwasser removed another
intravenous catheter line. (N.T. at 126). On the same day, Mr. Callari’s temperature and his
white blood cell count began to return to norr 21. As aresult, Dr. Rosenwasser took Mr. Callari
off antibiotics. Although the sixth blood ¢ lture also came back positive for enterococcus
faecalis on October 23, 1996, Dr. Rosenwas: er testified that the results stated “isolated from

enrichment broth only,” indicating a very lov number of bacteria on the catheter tip. (N.T. at

! Dr. Roscnwasser testified that “pe ipheral” meant that this particular blood culture

was taken directly from Mr. Callari’s bloc d and not from an instrament. Thercfore, it
indicated to Dr. Rosenwasscr and his mec ical consultants that Mr. Callari’s full blood
was turning up positive for cntcrococcus : aecalis. (N.T. at 69-70).

2 Enterococcus faecalis is a “wides] read species that is a normal inhabitant of the
human intestinal tract; it causes urinary tr ict infections, infective endocarditis, and

bacteremia that is often fatal.” Dorland’s Illustrated Medical Dictionary 559 (28th ed.
1994).



70-71). On October 29, 1996, Mr. Callari wa : released from the hospital.

During the next four months, Mr. Call: ri complained of fatigue and dizziness. He also
experienced headaches, lost a significant amc ant of weight, and continuously gave off a foul
odor. (N.T. 11/6/02, at 34-39). He visited ;everal doctors during this time, including Dr.
Rosenwasser. (N.T. at 34-36). OnMarch 4, 1197, Mr. Callari was hospitalized for acute renal
failure at the Pocono Medical Hospital in. Ea it Stroudsburg, Pcnnsylvania. Tests conducted
there revealed the existence of enterococcus fa xcalis. (N.T. 11/4/02, at 178). Tests also showed
that Mr. Callari had vegetation on the surfa e of the aortic valve necessitating open heart
surgery. (N.T. at 179). Mr. Callari was tr: nsferred to St. Luke's Hospital in Bethlehem,
Pennsylvania, where he had emergency heart: urgery to replace the aortic valve. (N.T. at 179).
Mr. Callari continued to have a fever. Tests r vealed he had infections in various places in his
body. After undergoing several more surgj :al procedures, Mr. Callari passed away from
enterococcus faecalis endocarditis on April 6 1997, at St. Luke’s Hospital.

On March 5, 1999, Plaintiff/Appellee Mrs. Dcbra Callari (hereinafter Mrs. Callari) as
administratrix of Mr. Angelo Callari’s (herei after Mr. Callari) estate filed this action against
Dr. Rosenwasser with a Praecipe to Issue W it of Summons. On Junc 1, 1999, Mrs. Callari
filed her Complaint. On September 16, 199! she filed a sixteen count Amended Complaint.
She alleged, inter alia, that Dr. Rosenwasser improperly diagnosed and treated Mr. Callari’s
infection and also improperly administered a itibiotics during Mr. Callari’s stay at Will’s Eye
Hospital. (Compl. §37). Mrs. Callari allege 1 that Dr. Rosenwasser’s ncgligence caused Mr.
Callari’s death months later on April 6, 1997 (Compl. | 34).

On October 17, 2002, Dr. Rosenwa ser filed a Motion In Limine asking that Mrs.
Callari’s expert witness, Dr. Joseph Cervia, t = precluded from testifying. Because Dr. Cervia
is board certified in infectious disease and D1 Roscnwasser is board certified in neurosurgery,
Dr. Rosenwasser argues that Dr. Cervia was p 'ecluded from testifying under 40 P.S. §1303.512
of the Medical Care Availability and Reduc! on of Error Act (bereinafter Mcare Act), which
became effective on May 20, 2002. (Def 's Mot. Limine Prec. P1.’s Expert § 13). On
November 4, 2002, this .Comt denied Dr. R )senwasscr’§ Motion In Limine to preclude Dr.
Cervia’s testimony. In consideration ofthe M care Act, this Court determined that although Dr.



Cervia is not 2 neurosurgeon, his testimony w s directed to the standard of care and causation
relating to Dr. Rosenwasser’s post-operative * reatment of an infectious disease, and therefore
such testimony from an infectious disease exp 1t properly fit within the exceptions enurnerated
in the Mcare Act. (N.T. 11/4/02, at 160-161)

The trial commenced on November |, 2002. At trial, Dr. Cervia testified that Dr.
Roscnwasser’s treatment of Mr. Callari’s ost-operative enterococcus faecalis infection
breached the standard of care related to tr atment of such an infection. (N.T. at 193).
Specifically, Dr.. Cervia testified that Dr. Rc :cnwa'ssc‘;' shquld have kept Mr. Callari on the
antibiotics Vanéomycin and Gentamicin cont. mously for 14 days. (N.T. at 196-197). Instead,
Mr. Callari received two discontinuous antibi itic treatments, each individual treatment lasting
roughly three and a half days. Dr. Cervia also testified that Fortaz was not an cffective
antibiotic for treating an enterococcus faec: is infection. (N.T. at 189). Furthermore, Dr.
Cervia opined that Dr. Rosenwasser should have consulted an infectious disease specialist.
(N.T. at 198). Finally, Dr. Cervia stated that ] ir. Rosenwasser placed too much reliance on Mr.
Callari’s white blood cell count and fever v ithout allocating more importance to the blood
culture results. (N.T. at 194-195). Asaresul , Dr, Cervia testified, Mr. Callari was discharged
prematurely. N.T. at 199). Dr. Cervia testifi d that Dr. Rosenwasser’s failure to properly treat
Mz. Callari’s infection placed Mr. Callari at g reat risk of harm and acted as a substantial factor
in causing the endocarditis condition that u timatcly killed Mr. Callari. (N.T. at 201-202).
However, Dr. . Cervia did admit that he cc 11d not be certain whether Dr. Rosenwasser’s
treatment failed to eradicate Mr. Callari's in ection. (N.T. at 200-201).

On November 6, 2002, at the close « f Mrs. ,Ca]lari’§ case-in~chief, Dr. Rosenwasser
moved for Compulsory Non-suit. Dr. Roé nwasser fenewcd his argument that Dr. Cervia
should be precluded from testifying purst int to the Mcare Act. Dr. Rosenwasser also
maintained that Dr. Cervia failed to testify tc a reasonable degree of medical certainty that the
particular enterococcus faecalis infection he treated in October 1996 caused the enterococcus
faccalis endocarditis that killed Mr. Callari. (N.T. 11/6/02, at 57). This Court, in considering

the evidence most favorable to the non-mor ing party, denied Dr. Rosenwasser’s Motion for

Compulsory Non-suit. (N.T. at 63). OnNo 'ember 7, 2002, the trial ended with a unanimous



jury verdict in favor of Mr. Callari, awarding § 700,000 in damages. (N.T. 11/7/02,at 156). On
November 14, 2002, Dr. Rosenwasser timely filed his Motion for Post-Trial Relicf asserting
that this Court erred in denying his Motion In Limine to p;:eclude Dr. Cervia’s testimony and
also in denying his Motion for Compulsory N« nsuit. On February 5,2003, upon consideration

of Dr. Rosenwasser’s Motion for Post-Trial | \elief and Mrs. Callari’s Response thereto, this

Court denied Dr. Rosenwasser’s Motion.

Appellant raises the following claims 1his Statement of Matters Complained of Upon
Appeal Pursuant to Pa.R.A.P. 1925(b):

(1) The Trial Court erred in denying Dr. R¢ senwasser’s Motion In Limine to preclude Dr.
Cervia’s testimony pursuant to § 1303.512 of the Mcare Act because Dr. Cervia and Dr.
Roscnwasser do not share board certification ' o the same subspecialty. (2) Trial Court erred in
overruling Dr. Rosenwasser’s objection to . )r. Cervia’s testimony on the grounds he was
precluded under the Mcare Act. (3) Dr. Cervi 1 was not qualified under Pennsylvania common
law to testify against Dr. Rosenwasser. (4) ‘rial Court erred in denying Dr. Rosenwasser’s
Motion For Compulsory Non-suit and in faili 1g to grant defendant a directed verdict based on
the grounds that Dr. Cervia was not qualif ed to testify as an expert witness against Dr.
Roscnowasser because the two doctors do not ¢ 1are board certification in the same subspecialty.
(5) Trial Court crred in denying Dr.  Rosenv asser’s Motion For Compulsory Non-suit based
on the grounds that Dr. Cervia failcd to testif to a reasonable degree of medical certainty that
Dr. Rosenwasser’s actions or inactions causi d the decedent’s death. (6) Dr. Cervia failed to
testify (o a reasonable degree of medical cer ainty that the infection that the decedent had in
October 1996 caused his death in April 1937. (7) Trial Court erred in ruling on the Dr.
Rosenwasser’s Motion For Post-Trial Relie: without scheduling oral argument and without
giving the parties opportunity to brief the iss ies raised in the motions.

Legal Argum: nt
Defendant Dr. Rosenwasser, a neuro urgeon, maintains that § 1303.512 of the Mcare
Act precludes Dr. Cervia from testifying as a nedical expert against him because Dr Cerﬁa is
not board certified by the same or similar a »proved board as Dr. Roscawasser. He further
contends that Dr. Cervia is also precluded fro n testifying as a medical expert in this case under
Pennsylvania common law. However, beca ise the issue in this case deals with the allcgedly
negligent diagnosis and treatment of an infec :ion, Dr. Cervia’s expertise in infectious diseases

qualifies him as a medical expert in this case” nder both the Mcare Act and under Pennsylvania
' common law.



Bcfore discussing the issue regarding )r. Cervia’s qualification pursuant to the Mcare
Act, this Court will address Mrs. Callari’s as: criion that the Mcare Act does not apply to the
instant matter. Because Mrs. Callari initiated his action on March §, 1999, and the Mcare Act
did not become cffective until May 20, 2002, Mrs. Callari argues that applying this act to the
instant matter would impermissibly give it rctroactive effect. It is true that absent clear
legislative intent to the contrary, statutes ar¢ to be construed to operate prospectively only.
Gehris v. Department of Ty ransporthﬁon, 471 'a.210,215,369 A.2d 1271, 1273 (1977) (citing
Stawtory of Construction Act of 1972, 1 P:. C.S.A. § 1926). However, a statute will not
operate 'retrospéctively merely “because so ne of the facts or conditions upon which its
application depends came into existence prio: to its enactment.” Id. at 215, 369 A.2d at 1273.
Rather, “an act is not retroactively constrw d when applicd to a condition existing on its
effective date even though the conditions 1 :sult from events which occurred prior to that
date...” Creighan v. City of Pittsburgh, 339 Pa. 569, 575, 132 A.2d 867, 871 (1957).
Although Mis. Callari retained Dr. Cervia pric rto the Mcare Act becoming cffective, Dr. Cervia
did not testify until November 4, 2002. Bec use the Mcare Act scts the standards a witness .
must meet in order to provide expert medical * >stimony, and such testimony in this case was not
given until more than five months after the M sarc Act became effective, applying the act to the
instant matter would not be retroactive, bu rather prospective. Therefore, the Mcare Act
applies to this case.

Resuming our analyses, Dr. Cervia q ialifies as a medical expert in this case under the
Mecare Act.” § 1303.512 of the Mcare Act ¢ difics the standards that a witness must meet in
order to offer expert medical testimony agai 1st a physician in a medical professional liability

action. § 1303.512 of the Mcare Act, in rele vant part, states:

(©) Standard of care -...an expe t testifying as to a physician’s standard of care
also must meet the following qualifications:
(1)  Be substantially fami’ iar with the applicablc standard of care for
the specific care at issue as o ‘the time of the alleged breach of the
standard of care.
(2)  Practice in the same subspccialty as the defendant physician or ina
subspecialty which h: s a substantially similar standard of care for
the specific care at issuc, cx« :pt as provided in subsection (d) or

(e).



€)) In the cvent the defend nt physician is certified by an approved
board, be board certified by th : samc or a similar approved board,
except as provided in subsection (e).
@ Care outside specialty - A cou t may waive the same subspecialty
requirement for an expert testifying o . the standard of care for the
diagnosis or treatment of a condition if the cc urt determines that:

(1)  the expert is trained in the diagnosis or treatment of the condition,
as applicable; and

@) the defendant physicia 1 provided care for that condition and such
carc was not within the physic .an’s specialty or competence.
©) Otherwise adequate training, « xperience and knowledge - A court may
waive the same specialty and board c rtification requirements foran opt
testifying as to a standard of care if the court letermines that the expert possesses
sufficient training, experience and knowledge o provide the testimony as a result of
active involvement in or full-time tcaching o medicinc in thc applicable
subspecialty or arelated field of medicine within the previous five-ycar time period.

Dr. Cervia fallsunder § 1303.5 12(c)(1) inasmuch as the carc complaincd of deals
with the care for an infection. When com nenting on how the Mcare Act applied to this

situation, this Court made the following obst rvation:

COURT:...The area under scrutiny hi re is infectious disease and the trcatment of
infectious disease, not the spccialty or subsp: cialty of surgical care, so that 1 thought that
though he’s [Dr. Cervia] not a surgeon, the i sue here is whether  or not the infection was
treated properly and thus the proper expert o inion  would have been in the area of infectious

discasc, and I believe that does fit  in to a1 exception to the act at this point. (N.T. 11/4/02,
at 162). )

Mrs. Callari’s Complaint alleges that Dr. R ssenwasser ncgligently diagnosed Mr. Callari’s
infection, failed to treat it properly with ar libiotics, failed to consult an infectious disease
specialist, and failed to perform other tasks 1 scessary to properly treat Mr. Callari’s infection.
(Compl. §37). Mrs. Callari did not assert U at Dr. Rosenwasser was ncgligent in performing
surgery on Mr. Callari. Furthermore, while 1 ot opining on the quality of surgery performed by
Dr. Rosenwasser, Dr. Cervia did opine thar Dr. Rosenwasser breached the standard of care
relating to the treatiment and diagnosis of an nfectious disease. (N.T. at 193-200). Clearly, the
specific standard of care at issue in this case deals withrlhe proper diagnosis and treatment of

~ an infectious disease, and that was the only :tandard upon which Dr. Cervia opined.



Dr. Rosenwasser argues that becausc ¢, as'a neurosurgeon, was treating Mr. Callari
post-surgically for a brain aneurysm, Dr. Cerv a cannot opine on his treatment of Mr. Callari’s
infection. However, Dr. Rosenwasser’s ow: testimony undermincs such an argument. Dr.
Rosenwasser admitted that he was the atten ling physician in charge of the post-operative
treatment of Mr. Callari’s infection. (N.T. at4 ). Yethe testified during cross-examination that
issues relating to his treatment of Mr. Callari' ; infection were out of his area of expertisc as 2

neurosurgeon.

Q: And what was the type of organisr . that was involved [with Mr. Callari’s
infection in October 1996]?

A:Well, again, it’s out of my area bec 1use I'm a neurosurgeon.... N.T. 11/4/02, 19

Q: Sir, you had mentioned in [your] d :position...one of the reasons that you

discontinued the antibiotics for this infcction vas that you were concemed about 2 super
mfection?

A: Well, again, "1l have to clarify wh it that is....So the - again I’'m speaking of - it’s
a little bit out of my arca because I'm a neurc surgeon... (N.T. at 8§3-84).
Clearly, based on Dr. Rosenwasser’s own tes! mony, the sﬁeciﬁc care at issue in this case does
not fall within the exclusive expertise of a nev ‘osurgeon. Instead, the care complained of deals
with the diagnosis and treatment of an infec ion, and an infectious disease expert would be
substantially familiar with such a standard o] care.
Dr. Cervia, an infectious disease expe 1, has substantial familiarity with the applicable
standard of care relating to the treatment and diagnosis of an enteroccocus faecalis infection,
including treatment of that infection given b' a ncurosurgeon post-operatively. According to
 the curriculum vitae Dr. Cervid submitted tc the Court, he was board certified in infectious
diseases since 1990, and rcmained so during the time Dr. Roscnwasser treated Mr. Callari’s
post-operative infcction of cnterococcus fae alis in October 1996. Dr. Cervia testified that
about nincty percent of his practice deals v ith treating adults suffering from an infectious
discasc. (N.T at 154). Dr. Cervia’s teach ng position deals mainly with adult infectious
diseases, some of his research involves adull infectious diseases, and in 1998 he rcnewed his

board certification in adult infectious disease which will remain valid through 2010. (N.T. at



154-155) Dr. Cervia also testified that he g ves approximately 100-120 infectious disease
consultations per month at Long Island Jev ish Medical Center for attending physicians,
including neurosurgeons. (N.T. 2t 164-165). St me of these consultations also deal ﬁth patients
diagnosed with enterococcus faecalis. (N.T. 4 : 165). Becausc the standard of care at issue in
this case involves the post-operative carc git :n by a neurosurgeon treating an enterococcus
faecalis infection, Dr. Cervia’s practice in adu t infectious diseases, which, as this Court noted
above, includes assisting neurosurgeons in sitt ations similar to the instant matter, qualifies him
as an expert pursuant to § 1303.512(c)(1). Th fact that Dr. Rosenwasser was also the surgeon
does not limit his responsibility to the surgical care, cspecially since he assumed responsibility
as the attending physician for Mr. Callari’s pr st-surgical care. (N.T. at 76).

The circumstances in this case also ¢ itisfy the conditions sct forth in §1303.512(d).
Pursuant to §1303.512(d), 2 court may waive the same subspccialty requirement cnumerated
in §1303.512(c)(2) for an expert testifying or the standard of care or treatment of a condition

if the court determines that:

¢)) the expert is trained in the diagnosis « r treatment of the condition, as applicable; ad
(2) the defendant physician provided car for that condition and such carc was not Vi
the physician’s specialty or competence. §13 13.512(d)(1)(2).

As noted above, Dr. Cervia is board certifie . in infectious diseases. He also has experience
diagnosing and treating entcrococcus faecali: infections. Therefore, this Court found that Dr.
Cervia’s training in the diagnosis and treatmx ot of infectious diseases, including enterococcus
faecalis infections, satisfied §1303.512(d)(1;

Moreover, this Court found Dr. Ros¢ 1wasser provided Mr. Callari with care that was
not within his specialty and competenci, pursuant to §1303.512(d)(2). Again, Dr.
Rosenwasser’s aforementioned testimony act as persuasive. When addressing issues pertaining
to his diagnosis and treatment of Mr. Callari’ ; infection, Dr. Rosenwasser repeatedly admitted
that such issues were “...out of my area..t :cause it’s not neurosurgery....” (N.T. at 119).
Nevertheless, while acting as the attending p} ysicianresponsible for Mr. Callari’s post-surgical
care, Dr. Roscnwasscr diagnosed and treated Me. Callari’s infection. He did so without the aid

of an infectious disease expert, even though  was within his power as the attending physician



to request such assistance. (N.T. at 81). Clearly, as evinced by his own testimony, Dr.
Rosenwasser’s diagnosis and treatment of Mr Callari’s infection was not within his specialty
or competence. Therefore, this Court found s ich care satisfied §1303.512(d)(2).

Moreover, even if the Mcare Act does 10t apply to the instant matter, Dr. Cervia easily
qualifies as a competent medical expertunder he more liberal Pennsylvania common law. As
the Pennsylvania Supreme Court set forth in M Uer v. Brass Rail Tavern, 541 Pa. 474,664 A.2d
525 (1995), the common law test to be applic | when qualifying an expert witness is “whether
the witness has any reasonable pretension 1) spccialized knowledge on the subject under
investigation.” Miller, 541 Pa. at 480, 664 A.2 1at 528. Dr. Cervia, as a doctor b_oard certified
in infectious diseases, clearly has a reasonabl : pretension to specialized knowledge regarding
the treatment and diagnosis of an infectio s disease. Thercfore, he easily satisfics the
Pennsylvania common law standard for quali ying a witness as a competent expert.

In Poleri v. Salkind, 453 Pa. Super 1£ 3, 683 A.2d 649 (1996), the Superior Court had
before it a case where the facts bear close rese nblance to the instant matter. There, the plaintiff
claimed that the defendants, including a neur »surgeon who was treating her after performing
surgery on her back, negligently treated an inf :ction she contracted after surgery. Specifically,
she complained that the defendant doctors rc icted slowly to her infectious condition and that
she had been given the wrong antibiotic thera y. Id. at 164-166, 683 A.2d at 652. The Superior
Court affirmed the trial court’s decision to al ow an infectious disease expert to testify against
the neurosurgeon regarding the standard of ¢a ‘¢ used to treat the plaintiff’s infection.’ /d. at 168
n.1, 683 A.2d at 654.

As in Poleri, Mr. Callari suffered n infection following surgery performed by 2
neurosurgeon, and similar to the facts in Pol :ri the neurosurgeon treated that infeétion. Also
similar to Poleri, Dr. Cervia, as an infectic us disease expert, was allowed to opine on the
treatment of a post-opcrative infection giver by a neurosﬁrgeon.

3 In Poleri, the Superior Court ratif ed the trial court’s decision to allow an

infectious disease expert to opine on the « are given by the neurosurgeon because of the

apparent overlap that existed between the specialties when treating an infectious diseasc.
Id. at 166, 683 A 2d 653.
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Dr. Rosenwasser’s next argument s ggests that Dr. Cervia failed to testify to a
reasonable degree of medical certainty that Dr. Rosenwasser’s treatment of Mr. Callari’s
infection in October 1996 caused Mr. Cal ari’s death in April 1997. Specifically, Dr.
Rosenwasser argues that because Dr. Cerv a admitted he was not certain whether Dr.
Rosenwasser’s negligent treatment failed to ¢ adicate Mr. Callari’s infection in October 1996,
such testimony fails to establish the necessary causal link between the infection that existed in
October to the infection that killed Mr. Callari in April 1997. (N.T. 11/6/02, at 58). However,
Pennsylvania law only requires that the expert witness testify to a reasonable degree of medical
certainty that the defendant’s negligence inc: :ascci the risk of harm to the plaintiff, and Dr.
Cervia’s testimony, as will be discussed in de :ail below, satisfies such a standard.

In Mitzelfelt v. Kamrin, 526 Pa. 54, 5¢ 4 A.2d 888 (1990), the Supreme Court gave the
applicable standard: '

“Once there is sufficient testimony to sstablish that (1) the physician failed to
exercisereasonable care, that (2) such failure ncreased the risk of physical barm to the
plaintiff, and (3) such harm did in fact occur, hen itis a question properly left to the jury to
decide whether the acts or omissions were th : proximate cause of the injury.”
Mitzelfelt, 526 Pa. at 68, 584 A.2d at 894-89: .

In rendering its opinion, the Mifzelfelt Court 1otcd that it was the jury’s role, not the medical
expert’s role, to balance probabilities and det rmine whether the defendant’s negligence acted
as a substantial factor in bringing about the } wm. Id., 584 A.2d at 895.

In satisfaction of Mirzelfelt, Dr. Cerv 2 provided sufficient testimony to establish that
Dr. Rosenwasser failed to exercise reasonabl : care in the treatment of Mr. Callari’s infection..
Dr. Cervia testified, inter alia, that Dr. Rosens asser should have kept Mr. Callari on antibiotics
for fourteen consecutive days, thathe should b ive consulted an infectious disease spectalist, and
that he should have relied more heavily on the blood culture results. (N.T. 11/4/02, at 193-196).
Such testimony was made with a reasonable degree of medical certainty as nccessary under
Pennsylvania law. (N.T. at 193). Therefore, part one of Mitzelfelt's holding is here satisfied.

Dr. Cervia also gave sufficient testim ny to establish that such negligence increased the
risk of the harm suffered, as required unde: part two of Mitzelfelt’s holding. Under direct

cxamination, Dr. Cervia made the following comments:

11



Q: What is your opinion as o these dif ‘erent fajlures that you’ve mentioned to
diagnose the condition and treat the condition with antibiotics, what is your opinion as

to whether or not that was a substantial factor n causing the conditions that led
to Mr. Callari’s death?

A: I believe that they did contribute, y s.

Q: As a substantial factor?

A: Yes, I would say so.

Q: Did the actions increase the risk of harm that cventually took place?
A: Twould say they did, yes. (N.T. at 01-202).

Dr. Cervia also testified that he was making :ach one of these statements with a reasonable
degree of medical ccrtainty. (N.T. at 193). Thi refore, his testimony satisfies the second part of
Miltzelfelt’s holding.

Because Mr, Callari did, in fact, suffe from the harm that Dr. Cervia testified he was
placed inrisk of suffering, this Court properly : ubmitted this case to the jury. The samebacteria
found in Mr. Callari in October 1996 - entcrc occus faecalis - can develop into endocarditis.
(N.T. at 181). Tests revealed that he had cnter scoccus faecalis in his system in March of 1997.
(N.T. at 178). Mr. Callari subscquently died : -om enterococcus faecalis endocarditis on April
6, 1997. (N.T. at 181). Although the expert witnesses disagreed on whether the infection in
1996 actually caused the endocarditis that wa diagnosed in March 1997, this dispute does not
prevent this case from going to the jury. The fact that Dr. Cervia stated that he could not be
certain whether Dr. Rosenwasser failed to to iily eradicate Mr. Callari’s infection in October
1996 also docs not preclude this case from be ng submitted to the jury. Pursuant to Mitzelfelt,
jt is the jury’s duly to balance the probabilit =s as to whether Dr. Rosenwasser’s negligence
proximately caused Mr. Callari’s harmand ev ntual death. Dr. Cervia testified thathe believed,
with a reasonable degree of medical certainty, that Dr. Rosenwasser’s actions increased the risk
of harm to M. Callari. Therefore, his testime 1y satisfied the standard as sct forth in Mitzelfelt,
and this Court, pursuant to Mitzelfelt, submil ed this case to the jury.

Finally, Dr. Rosenwasscr avers that tt s Court abused its discretion when it ruled on his
Motion for Post-trial Relicf without schedulir z oral argument and without giving the parties the
opportunity to brief the issues raised. Purst ant to Pa.R.C.P., Rule 227.1(b)(2), grounds not

specified in post-trial motions are deemed w: ived. Because there is no evidence in the record

12



before this Court that suggests Dr. Rosenwass :r requested an oral argument or an opportunity
to bricf the issues raised in his post-trial motio 1s, such requests have becn waived. See Young
v. Brush Mountain Sportsmen’s Assoc., 697 \.2d 984, 993 (Pa. Super. 1997) (bolding that
appellant waives issues regarding a trial court s decision to decide post-trial motions without
oral argument or permitting reply brief after 1 al if issues are not raised in post-trial motions).
Furthermorce, because Dr. Rosenwasser did no raise these issues in the lower court and instcad
is raising these issues for the first time on ap: eal, hc is prevented from doing so pursuant to
Pa.R.A.P.,, Rule 302(a).

Moreover, Dr. Rosenwasser did in fac have an opportunity to fully argue the issues he
raised in his post-trial motions during trial. H: had the opportunity to brief the issue regarding
the admissibility of Dr. Cervia as an cxpert wi ness in his Motion in Limine. Dr. Rosenwasser
orally argued that issue when he rencwed his Motion in Limine during Dr. Cervia’s voir dire
examination. (N.T. at 158-159). This issuc v as again revisited when Dr. Rosenwasser made
his Motion for Compulsory Non-suit. (N.T. 11/6/02, at 56-57). Also during his Motion for
Compulsory Non-suit, Dr. Rosenwasscr orall / argued that Dr. Cervia failed to testify with a
reasonable degree of medical certainty as to cz 1sation. (N.T. at 57). “There is no authority that
grants a party the right to oral argument afterti al.” Young, 697 A.2d at 993. Furthermore, “the
filing of trial memoranda is a matter to be exc usively decided by the trial judge.” Young, 697
A.2d at 994. For these reasons, the Toal Co rt did not abuse its discretion in not scheduling
additional oral argumecnts or in not allowing tl e parties to additionally bricf the issues raised in
Dr. Rosenwasser’s Motion for Post-Trial Rel ef.

Conclu ;ion

For the reasons set forth above, this ( ourt respectfully requests the Superior Court to
affirm its February 3, 2003 denial of Defend: ut/Appeilant’s Motion for Post-Trial Relief.

BY THE COURT:
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IN THE COURT OF COMMON PI EAS OF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTF ICT OF PENNSYLVANIA

CIVIL TRL L DIVISION

WALTER LONG - 2
-Plaintiff, =T
AUGUST TERM, 2000 <" 5 .=
v. T a9
NO. 000391 o -~ =
JONATHAN OSTROFF, D.O. T A
Defendant. 3': I

=~ =

OP) NION

Sandra Mazer Moss, J. _ @;;&Zi_ 2003

Facts and Pri cedural History

Plaintiff Walter Long (“Plaintiff”) brou ht suit for professional negligence agaiost
Defcndant Jonathan Ostroff, D.O. (“Defendant *), his family physician, bascd upon Defendant’s
adulterous relationship with Plaintifi’s wife. V 'hile serving as Plaintiff’s physician for six years
(1992-1998), Defendant began a sexual affair ' rith Roseanne Long in September, 1998. Plaintiff
alleges Defendant was negligent becsuse durir  an office visit on October 27, 1998, where be
was examined for chest pain, back pain, and a1 xiety Defendant Long did not disclose his sexual
relationship with said wife. We note Mrs. Lon ; had previously expressed her intent to divorce
Plaintiff. In fact, five days prior to said office visit, Walt_cr and Roseanne Long separated for the

final time. They divorced five months later. |

Plaintiff filed this medical malpractice suit against Defendant on August 9, 2000.

Defendant filed 2 Motion to Dismiss on May !, 2003. After oral argument on Juue 20, 2003 We
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granted the Motion. Plaintiff now appeals focu ing on the novel claim that a physician has a duty

to refrain from sexual relationships with patient § sponses. We find no such duty exists.

Disc assion
A sexnal Telationship between a physician and.: atient does not constifute medical malpractice tice

The majority of jurisdictions have conc! 3ded only psychiatrists” sexual relationships with
patients are sufficient to constitute medical mal sractice. This conclusion is predicated upon the
special relationship and fiduciary duty arising t etween patient and psychiatrist. However, even
case law on this specific issué is split.

The special relationship between patien : and psychiatrist is based upon “ransference,”
used by psychiatrists to treat patients. Transfe: snce is described as:

“a patient’s emotional reaction 1 > a therapist; generally applied
to the projection of feclings, the aghts and wishes onto the analyst,
who has come to represent som : person from the patient’s past. ...
Transference is crucial to the th rapeutic process becanse the patient
unconsciously atiributes to the | sychiatrist or analyst those feelings
-which he may have repressed tc wards his own parents.”
Simmons v. Untited States, 305 F.2d 1363, 136." (9th Cir. 1986). Lackinga therapist-patient
relationship with either Walter or Roseanne L« ng, Defendant’s sexual conduct with Plaintiff’s

estranged wife did not constitute malpractice 1 nder Pennsylvania law.

Plaintiff"s expert is not qualified to testify ung xr the MCARE Act
To recaver under a professional neglig :nce: theory, Plaintiff must prove Defendant owed a
duty of care and breach of said duty resnlted i | cognizable mjury. Brown v. Philadelphia

College of Ostegpathic Medicine, 760 A.2d 81 3, 868 (Pa. Super. Ct. 2000). To prove Defendant

|
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owed Plaintiff a duty, he offered as an expert, D wvid Behar, M.D., 2 certified psychiatrist.

Pursnant to the unambiguous language o *tae Medical Care Availability and Reduction of
Error (MCARE) Act, Plaintiff’s expert is not qu ified to opine in this medical lisbility action
since he does not possess “sufficient education, raining, knowledge, [or] experience to provide
credible [and] competent testimony.” 40 P.S. § 1303.512(2). In pertinent part, the MCARE Act
states that an expert testifying as to standard of :are must: |

(2) Practice in the same sﬁbspeci lty as the defendant physit;ian
or in a subspecialty which has a substan ially similar standard of care

for the specific care at issue...

(3) In the event the defendaut ph 7sician is certified by an approved
board, be board certified by the same or a similar approved board...

40 P.S. § 1303.512(c). The only existing gener U exception is one wh{ch permits a court to waive
expert requirements if it determines said expert possesses otherwise adequate training,
experience, and knowledge on standard of care from active involvement in Defendant’s
subspecialty. 40 P.S. § 1303.512(e). .

Dr. Behar is 2 board-certified psychiatr st. He does not practice in Defendant’s
subspecialty, nor does he practice in a substant ally similer subspecizalty, Furthermore, Dr. Behar
is certified by neither the sﬁe nor a gimilar ap sroved board. Accordingly, Dr. Beixar lacks the
requisite qualiﬁcaﬁons to render an expert opil ion on Defendant’s applicable standard of care.
Additionally, Dr, Behar does not possess suffi ient training, experience, or knowledge of
Defendant’s subspecialty which might prompt Js to waive statutory requirements. Therefore,

Plaintiff’s action must fail.
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Plaintiff did not adequately plead a claim which would entitle him to relief

Plaintiff has failed to state a valid cause i action. At its core, Plaintiff’s allegations seem
to stem from A claim of intentional infliction of motional distress, rather than negligence.
However, his Complaint failes to raise a claim f ;r same. Rather, Plaintiff made only vague
assertions of mental damage suffered from Deft 1dant’s actions. Accordingly, Plaintiff’s general
and inadequate mental claims were stricken by * e Honorable Nirza Quinones Alejandro on
November 3, 2000. Plaintiff subsequently filed a Motion to Amend Complaint 1o include
intentional infliction of emotional distress on M 1y 13, 2002, but same was denied on June 19,
2002 by the Honorable Arthur Kafrissen. Whes 2 Plaintiff’s only valid cause of action might have
been intentionai infliction of emotional distress he should not be allowed to recover under the
guise of negligence.

Con lusion

Plaintiff’snegligence claim lacks firm p ecedential support.” There is no authority which
suppports liability for a physician involved per onally with a patient’s estranged spouse. Further,
Plaintiff is unable to prove said claim since his only expert lacks the requisite statutory
qualifications to render an informed opinion. I astly, where Plamtiff has failed to raise
appropriate claims adaquately, his negligence ¢ laim should not go forward. Based on the
foregoing, this Court’s decision, granting Defe «dant’s Motion to Dismiss, shonld be affirmed.
gqg}g%ﬁgg.m@ |

. i 7003 BY THE COURT,

WeLR e
o RPN
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Sandra Mazer Moss, J.
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Attorney for Defendant

Richard Geschke, Esquire
McCann & Geschke

1819 J.F Xennedy Blvd,, Suite 330
Philadelphia, PA 19103
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Defendants, Dr. Gregory J. Codori and Dr. John Dufendach.

Gettysburg Hospital and a number o physicians, including Dr. Codori

From: ‘ICS To: 412 232 3535

IN THE COURT OF COMMON PLEAS  )F ADAMS COUNTY, PENNSYLVANIA

CI' "L
MICHAEL S. McGLAUGHLIN and 99-S-675
TAMMY J. McGLAUGHLIN,
Plaintlf s &
-
2 o
V. —
2% w
THE GETTYSBURG HOSPITAL, o =S
RUKHSANA K. RAHMAN, M.D., z \ =
GREGORY J. CODOR, D.O., =i =
and JOHN DUFENDACH, M.D., a
Defenc anis
OP| NION

Page

(ERIE

The Plaintiffs in this matter, Michae S. McGlaughlin and Tammy J. McGlaughlin

procedural history will assist in disposition of McGlaughlin's requests.

(hereinafter referred to collectively as “Mc( laughlin®), asked this Court to reconsider the

September 5, 2003 Order in which sunmary judgment was granted in favor of

in the alternative,
McGlaughlin has requested this Court amy nd the September 5, 2003 Order to Include a

interfocutory order.' Although the factual history of this matter is set forth at length in

the Opinlon accompanying the Septen ber 5, 2003 Order, a brief review of the

On October 7, 1999 McGlaughlin nitiated a medical malpractice action against

142 Pa.C.S.A. § 702(b) pravides:

Interfocutory appeals by permission. —~When a Court or other government unit, in
making an interiocutory order in a mati

jurlsdiction of an eppellate court, shell be of the opinion that such order involves a
controlling question of law as o which thi re is substantial ground far difference of opinion
and that an immedlale appeal from tl e order may materlally advance the ultimate
termination of the mattar, it shall so s ate In such order. The appellate court may

thereupon, in its discretion, permit en apj eal to be taken from such interlacutory order.

sr in which its final order would be within the -

and Dr.

I‘

statement pursuant to 42 Pa.C.S.A. § 702(b) allowing McGlaughlin to appeal the -
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Dufendach? Thereafter, the parties parti :ipated in discovery and trial preparation

through Dacember 3, 2002 at which tim«: this Court held a pre-trial conference.’

Following the pre-trial conference, and upor agreement of counsel, trial was scheduled
for a term beginning September 8, 2003. n compliance with a scheduling Order this
Court entered, the Defendants filed a Motio v in Limine fo preclude the expert testimony
of McGlaughlin's two prospective medical e: perts, Dr. Thomas Howard and Dr. Peter G.
Bemad. In thair motion, Defendants Dufe 1dach and Codoﬁ s‘uccessfuﬁy argued that
these two prospective expert witnesses we ‘e incompetent to render expert opinions on
the applicable standards of care pursuant (0 the requirements set forth in the Medical

Care Availability and Reduction of Error Ac: (hereinafter referred to as “MCARE”") which

was recently enacted on March 20, 2002. Jn September 5, 2003 this Court entered an

Order granting Defendants Codori and Dut andach’s motion to preclude the testimony of
McGlaughlin's prospective experts on the applicable standards of care. Additionaity,
since the preciusion of these experts left | AcGlaughlin with the inability to establish the
elements of medical malpractice action ag inst Dr. Codori and Br. Dufendach, summary
judgment was granted in their favor.*

In the‘ Motion to Reconsider, M :Glaughlin does not challenge this Court's

interpretation of MCARE provisions or its applicabllity to the proffered expert testimony

2 The action against Getiysburg Hospital was bast d upon a theory of vicarious liability.
3 in early February of 2002, the insurance carvler { i the several Defendants, PHICO
filed bankruptcy proceedings. This Court, on Fel ruary 15, 2002 entered a stay pursuant to an Order of
the Pennsylvania Commonwealth Court docketed at 427 M.D. 2001. This Court lifted the stay on October
23, 2002, as a result of pleadings the Defendants Tled. . _

¢ Similar omnibus pre-trial motions were flled ot behalf of Defendant Dr. Rukhsana K. Rahman which
were granted in part and denied in pat. The c aim against Dr. Rehman, however, was not dismissed
pursuant to summary judgment. In the Septembt r 5, 2003 Order, this Court reserved ruling until the time
of trial on whether Dr. Bernad may express an e3 peft opinion in regard ta the standard of cara applicable
to Dr. Rahman’s actions. Rather than proceed o trial as scheduled against the remaining Defendant
doctor, McGlaughlin requested a continuance in rder to aliow an opportunity for the filing of a motion to

Insurance Company,

S
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but rather, for the first time, argues that he legislature’s enactment of MCARE is
unconstitutional in light of Article V, Section 10 of the Pennsylvania Constitution.> For

the reasons set forth below, McGlaughlir's constitutional challenge of MCARE Is

denied.®

reconsider and a request to have this matter certi ed for appeal. As a result, trial of McG!éughlin‘s
remaining claim against Dr. Rah

man and Gettysburg Hospital was continued at the call of etther party.
$ Article 5, Section 10 of the Pennsyivania Constitutic 1 provides:
Section 10. Judiciat administration.
(@) The Supreme Court shall «xercise general supervisory and
administrative authority over all he courtts and justices of the paace,
including authority 1o temporari y assign judges and justices of the
peace from one court or district o another as it deams appropriate.

LA BRI J

(b) The Supreme Court shall ha e tha power to prescribe general
rules governing practice, p ocedure and the conduct of all
courts, justices of the peace and eli officars serving process or
enforcing orders, judgments or decrees of any court or justice of the
peace, including the power to provide for assignment and
reassignment of classes of act »ns or classes of appeals amang the
several courts as the need: of justice shall require, and for
admission to the bar and to p actice law, and the administration of
all courts and supervision of al officers of the judicial branch, if such
rules are consistent with thi: Constitution and neither abridge,
enlarge nor modify the substz itive rights of any fitigant, nor affect
the right of the General Assem ly to determine the jurisdiction of any
courl or justice of the peace, ‘or suspsnd nor alter any statute of
{imitation or repose. All laws shall be suspended to the extent

that they are inconsistent ' /ith rules prescribed under those
provisions.

Pa. Const. art. V, § 10 (emphasis added).
s McGlaughlin’s Motion to Reconsider iriy gers consideration of issues related to waiver and
procedural compliance with Pa.R.C.P. 235 (relating to notice to Attorney General when a party challenges
the constitutlonality of a statute). Indeed, McGlaug hiin's constitutional challenge to MCARE was pled for
the first time in the Motion to Reconsider desp le extensive brisfing and argument on the several
Defendants' Motions in Limine prior to the Sep!mber §, 2003 Order. Similarly, as of the date of
McGlaughlin's Motlon to Reconsider, the Pennsyl anla Altorney General's Office had not been provided
notice of the challenge. [t appears that on Septer iber 26, 2003 McGlaughlin, for the first time, provided
notice of the challengs to the Attorney General. -

Although McGlaughlin’s belated assertion of this issue is not favored and presents the potential
for waste of judicial resources, appeliate authority : dvises that "there Is no requirement that grounds for a
pelition for reconsideration ba raised during the tri 1l or during the pre-irial period. Moore v. Moore, 634
A.2d 183, 167 n. 1 (Pa. 1893) (citing Commonw! alth of Pennsylvania, Pennsylvanla Liquor Conftrol
Bd. v. Willow Grove Veterans Home Ass’n., £)9 A.2d 958 (Pa.Cmwith. 1986); Pedersen v. South
Wiltiamspart Area Sch, Dist., 471 A.2d 180 (Pa Cmwith. 1984)). Whlle a strict waiver rule enunclated
by our appeltate courts would aid the efficient adn inistration of justice, an exhaustive search for authority
in this area has failed ta revea! any such clear d -ective. Accordingly, in the exercise of discretion, the
|ssue will be considerad despite the procedural po {ure within which it was raised.

3
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In considering McGlaughlin’s constit. tional challenge, | am mindful of appeliate
instruction that one who challenges the cons litutionality of an act of the Iegisléture must
overcome “the strong presumption of o nstitutionality and the heavy burqen of
persuasion”. Commonwealth v. Mikulin, 470 A2d 1339, 1340 (Pa. 1983).
Accardingly, legislation must “clearly, palj ably, and plainly” violate the Constitution
before it will be declared unconstitutional. Snider v. Thornburgh, 436 A.2d 593, 596
(Pa. 1981) (quoting Tosto v. Pennsylvani a Nursing Home Loan Agency, 331 A2d
198, 205 (Pa. 1975) (emphasis In oﬁginal)).

The gist of McGlaughlin's argument s that MCARE improperly encroaches upon
the exclusive authority of the Pennsylvania Supreme Court to prescribe rules governing
the "practice,'procedure and conduct of ‘al couris”. Pa. Const. art. V, § 10; see also
Bergdoll v. Kane, 731 A-2d 1261 (Pa. 19)9). Although referencing the Pennsylvania
Rules of Evidence throughout his brief, A IcGlaughlin argues that MCARE improperly
sets forth pfocedural rules which invade the Supreme Court's exclusive rule-making
authority. The flaw in this argument, _however, i{s that McGlaughlin mistakenly
characterizes MCARE as a procedural rule rather than a rule of evidence.

Determination of whether MCARE i; purely procedural, as compared to a rule of
evidence, is critical. As previously mt ntioned, the Pennsylvania Supreme Court
possesses exclusive guthority over procs« ural rule-making. Bergdoll, cited above. an

the other hand, Pennsylvania has a “lo ig-standing practice of establishing rules of

The manner in which McGlaughlin raised he constitutional challenge most likely precipitated his
non-compliance with Pa.R.C.P. 235. Although the . rule reguires notice of a constitutional challenge to the
provisions of a statute be provided to the Attome ¢ General of Pennsylvania, it also provides exceptions
for the court to proceed without prior notice. Adc tionally, our appellate courts have recognized that it Is
sufficient for a party to substantially comply with the requirements of this rule. Adalphla Cablevision
Assocs. of Radnor, L.P. v. University City Hou sing Co., 755 A.2d 703, 709 (Pa.Super. 2000). in light

7
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evidence . . . by legistative action”. Coug hlin v. Westinghouse Broadcasting and
Cable, Inc., 603 F.Supp. 377, 381 (E.D. Pa 1985). Thus, while the legislature may not
“tell the Judiciary how to hear and disf 353 of a case”, Appeal of Borough of
Churchill, 575 A2d 550, 554 (Pa. 1990), he legislature may enact rules of evidence.
The Superior Court recently succinctly ¢iated this principle in Commonwealth v.

Presley, 686 A.2d 1321 (Pa.Super. 1996) v herein they opined:

Nevertheless, “[ilt is well setl ed that the legislature of a state has
the power to prescribe new rules o evidence, providing that they do not
deprive any person of his constitutic nal rights.” Dranzo v. Winterhalter, .
" 577 A.2d 1349, 1354 (Pa.Super. 1890) . ... This principle was settled
nearly sixty years ago, when otr Supreme Court stated that “[wle
recognize the right of the legislatur to create or alter rules of evidence’.
Rich Hill Coal Company v. Bashore, . . . 7 A2d 302, 319 (Pa. 1939).
More recently, the court reaffimed this holding by stating that “[sjubject
only to constitutional limitations, th » legislature is always free to change
the rules governing the competenc / of witnesses and the admissibility of

svidence". [Commonwealth v. Ne vman, . . . 633 A.2d 1069, 1071 (Pa.
1993)}.

Appellate court efforts to define the meaning of procedural rules for the purpose
of the exclusivity clause of the Consti ution h_a\./e not altogether been successful
perhaps because the line between proce ural law and substantive law is often difficult
to draw. “As threads are woven into Jdoth, so does procedural law interplay with
substantive law.” Laudenberger v. Po. t Authority of Allegheny County, 436 A.2d
147, 150 (Pa. 1981). It is important, ther sfore, to determine MCARE’s purpose in order
to properly characterize its nature. Seell.

MCARE is a comprehensive effi it by the General Assembly to allow for fair
cdmpensation to those injured as a res ult of rﬁedical negligence, while aliempling to

maintain medical professional liability in surance at an affordable and reasonable cost.

of the procedural posture of this cass, I will a dress McGlaughlin's issue on its merits noting that the

5
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See 40 P.S. § 1303.102. The section of MC ARE at issue addresses the competency of
an expert to offer an expert medical opinion n a medical professional liability action. 40
P.S. § 1303.512. One need look no furthel than the Pennsylvania Rules of Evidence,
Pa.R.Evid. § 101, et. seq., to conclude that ' his section of MCARE Is a rule of evidence.
For instance, Pennsylvania Rule of Evicence 601 relates to the competency of
witnesses. Similarly, Pgnnsylvania Rule « f Evidence 702 addresses expert witness

testimony. Although McGlaughlin argue: that the Pennsylvania Supreme Court's

adoption of the Pennsylvania Rules of Evilence Is indicative of the Supreme Court's
exclusive authority in this area, that argume 1t ignores the plain language of the Rules of
Evidence. Pennsylvania Rule Evidence 60 | unambiguously states that “fe}very person
is competent to be a witness except a:. otherwise provided by statute . . . .*
Pa.R.Evid. 601 (emphasis added). Thus, the very rule the Supreme Court adopted

under the authority of Article V, Sectich 10(c) of the Pennsylvania Constitution

- rocognizes the legislature’'s authority i regulate in this area. Id.; see also

Commonwealth v. Newman, 633 A.2d 1019, 1071 (Pa. 1993) (stating the legislature Is
constitutionally authorized to enact rul:s governing witness competency). In
accordance with the legislature’s history o enacting rules of evidence as confirmed by
the abundance of case law on this issun, | find that the legislature’s enactment of
MCARE Section 512, 40 P.S. § 1303.512, is not an unconstitutional infringement upon

the rule-making authority of the Pennsylival ia Supreme _Court.

Altorney General has since been notified of McGla' ighlin’s challenge.

6
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In the alternative, McGlaughlin requ :sted this Court to certify the interlocutory
order of September 5, 2003 for appellate consideration.” | will grant McGlaughlin's
request in this regard.

The Order in question addresses the applicabiiity and Interpretation of a recent .
legislative enactment, MCARE Section 512. 40 P.S. § 1303.512. Due to the recency of
the legislation, appellate courts have yet to consider the precise issue which the
September 5, 2003 Order addressed. Or 2 need look no further than the Lancaster
Court of Common Pleas decision in Spotts v. Small, 61 D.&C.4th 225 (C.P. Lancaster
2003)° to recognize that there is substal tial ground for a difference of opinion in
construing MCARE Section §12. Moreov :r, as evidenced by the grant of summary
judgment, resolution of the issue presente:| a controiling question of law as it affected
two out of three of the primary Defend:nts. Proceeding to trial against the sole
remaining primary Defendant prior to appe llate consideration of the subject issue may
resutt in duplication of trial and a waste o' judiclal assets. Thus, immediate appellate
consideration of the September 5; 2003 Order will materially advance the ultimate
detqmination of this litigation.

For the foregoing reaéons. the attac! ied Order is entered.

| BY THE COURT:

_MOC
MICHA%EG'EORGE
Judge <
Date filed: October 6, 2003

7 Although the Court's grant of summary judgmen : in favor of Dr. Codori and Dr. Dufendach effectively
ended the litigation in regard to those Defend: its, McGlaughlin's action egainst Dr. Rahman and
Geltysburg Hospitat survived summary judgment. 3ince the Order did not dispose of the entire liigation,
the Order Is intertocutory in nature, 42 Pa.C.S.A. | 742; Napet, Inc. v. John Benkart & Sons Co., 431
A2d 351, 352 (Pa.Super. 1981). '

® \n Spotts, the Lancaster Court of Common Flea ; reached a contrary result in considering the identical
issue presented fo this Court.
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IN THE COURT OF COMMON PLEAS )F ADAMS COUNTY, PENNSYLVANIA

Cl L
MICHAEL S. McGLAUGHLIN and 99.S.675
TAMMY J. McGLAUGHLIN, ‘
: Plaintif s
V. )
_ S
THE GETTYSBURG HOSPITAL, -
RUKHSANA K. RAHMAN, M.D., T m
GREGORY J. CODOR}, D.O., ' o w =
and JOHN DUFENDACH, M.D., _ S = m
Defend ints E == -
ORDER ¢ F COURT s
Motion for

AND NOW, this 6th day of Cctober, 2003, the Plaintiffs'

Reconsideration is deniad. However, th: Plaintiffs’ request for amendment of the

September 5, 2003 Order is granted. Th: September 5, 2003 Order is amended to

include the following:
The Court is of the opinion hat this Order involves a controlling

question of law as to which there is substantial ground for a difference of

opinion and that an immediate af seal from this Order may materially

advance the ultimate determination « f the matter.

In all other respects, the September 5, 200 } Order is confirmed.
BY THE COURT:

aﬁ%zg_zo - This being a tros MOC_ )
aticsted copy taken fr&m AG
t e original JM|:§::E L DSEORGE

and compared wi
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61 Pa. D, & C.dth 225, *: 2013 Pa. D. & C. LEXIS 23, **
Spotts v Small
no. CI-9¢ -00700
COMMON PLEAS COURT OF LANC \STER COUNTY, PENNSYLVANIA

61 Pa. D. & C.4th 225; 2( 03 Pa. D, & C. LEXIS 23

April 2, 200 3, Decided
DISPOSITION: [**1] Defendant's motion tc preciude testimony and opinions of plaintiff's

proposed expert witness denied. Plaintiff's chall :nge to constitutionality of section 512 of the
MCARE Act dismissed as moot.

CORE TERMS: standard of care, expert witnes: , MCARE Act, teaching, clinical, qualifications,
time of trial, retired, testifying, five-year, applic able standard of care, medical malpractice,
retirement, occurrence, medicine, training, mec ical professional, liability action, subspecialty,
deviation, licensed, preceding, Reduction of Err ir Act, license to practice medicine, expert
testimony, medical opinion, unrestricted, anest iesia, calculated, scheduled

COUNSEL: John J. Speicher, for plaintiff.

James W. Saxton, for defendant Schantz.

Wiley P. Parker, for defendants Small and Card avascular, et al.

Amanda L. Smith, for PA office of Attorney Gen :ral.

Robert B. Hoffman, for Medical Society of PA ai d Lancaster.

JUDGES: CULLEN, J.

OPINIONBY. CULLEN

OPINION: [*226] Presently pending before :he courtis ‘the motion of defendant, Beverly
Schantz D.0., to preclude the testimony of plai itiff's proposed expert withess, Henrietta
Pagan Athole Graeme McNeil Jacobi, pursuant | > the Medical Care Availability and Reduction

of Error Act. n1 Also pending is plaintiff's challe nge to the constltutlonallty of section 512 of
the MCARE Act.
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[*227] The procedural and factual backgroun i of this matter is uncomplicated.

In early December [¥*5] 1995, Charles Spott: suffered an acute myocardial infarction. He
was transferred from Lock Haven Hospital to La 1caster General Hospital where he underwent
a coronary angioplasty and stent placement in | is left anterior descending coronary artery.
During the procedure, he developed hypertensi n and syncope which prevented the
placement of a second stent. His right coronary artery remained totally occluded.

Mr. Spotts was discharged from the hospital on December 10, 1995, under the care of Roy
Small M.D., and Cardiovascular Associates of Lt ncaster Ltd.

On January 9, 1996, Mr. Spotts slipped on an ic y sidewalk and suffered a torn medial
meniscus in his left knee.

On February 23, 1996, Mr. Spotts underwent s\ rgery to repair the torn medial meniscus.
Beverly Schantz D.O., was the anesthesiologist assigned for this surgical procedure. During
the surgery, Mr. Spotts suffered a myocardial it farction and died shortly afterwards.

On January 20, 1998, plaintiff, Vickie Spotts, M . Spotts' widow and administratrix of his
estate, commenced a medical malpractice actic 1 against Dr. Smali, Cardiovascular Associates
of Lancaster Ltd., Dr. Schantz, Alfred Cooke Jr. M.D., the orthopedic surgeon, [**6] and
Lancaster General Hospital. n2 The defendants iled answers to the complaint denying
liability, and the parties undertook discovery.

n2 Dr. Cooke and Lancaster General Hospital w :re subsequently dismissed as defendants in
this action.

[*228] In the course of discovery, plaintiff id :ntified Dr. Henrietta Pagan Athole Graeme
McNeil Jacobi as her expert witness in the area »>f anesthesiology who would testify with

respect to Dr. Schantz' deviation from the stan lard of care with respect to her treatment of
Mr. Spotts.

On July 9, 2002, Dr. Schantz filed a motion to | reclude Dr. Jacobi's testimony and opinions
on the ground that she did not meet the requir :ments to render an expert medical opinion
specified in section 512 of the MCARE Act. n3 «)n July 12, 2002, a similar motion was filed
on behalf of Dr. Small and Cardiovascular Asso iates of Lancaster Ltd. n4

N3 40 P.S, § 1303.512.

n4 The motion was filed on behalf of Dr. Small and Cardiovascular Associates of Lancaster
Ltd., because Dr. Jacobi had expressed certain >plnions in her report with respect to the care
provided to Mr. Spotts by the cardiologist. (Def :ndant Beverly Schantz D.O.'s, motion to
preclude the testimony and opinions of plaintifi s proposed expert witness, Athole Jacobi
M.D., pursuant to the Medical Care Availability ind Reduction of Error Act, Exhibit A)
(hereafter defendant’'s motion to preclude testi nony). The motion on behalf of these
defendants was not pursued because plaintiff's counsel had represented to the court and

http://web.lexis-nexis.com/research/retrieve? m=aS« dda6401034e806477aaaasSbc47b49&do... 10/28/03
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opposing counsel that Dr. Jacobi would not be a iked to express any oplnion in the area of
cardiofogy at trial. (N.T. November 21, 2002, py. 4-5.)

------------ End Footnotes- -~ =« =~ - - - =« .« -[%*%7]

Whether Dr. Jacobi would testify as an expert w tness at trial was discussed at the pretrial
conference on August 7, 2002. On September 5 2002, plaintiff's counsel notified the court
and opposing counsel that he still intended to ci Il Dr. Jacobl as an expert witness and
requested the court address the pending motior s in limine. Following further consultation
with counsel, a hearing on the motion was sche luled for November 21, 2002.

[*229] On November 20, 2002, plaintiff notif. :d the attorney general pursuant to Ru]_e_235

of the Pennsylvania Rules of Civil Procedure tha she was challenging the constitutionality of
section 512 of the MCARE Act.

The court held an evidentiary hearing on the m: tion in limine on November 21, 2002.

On January 27, 2003, the court heard oral argu nent on plaintiff's challenge to the
constitutionality of section 512 of the MCARE A :t. n5 '

n5 In addition to briefs submitted by the partie: , the attorney general filed a brief in support
of the constitutionality of section 512 of the MC ARE Act as did the Pennsylvania Medical
Society and Lancaster County Medical Society.

Dr. Jacobi has been an anesthesiologist since 1 155. (N.T. November 21, 2002, p. 14.) She is
currently licensed in Pennsylvania and Californi . and has the equivalent of board certification

in her field. (Zd. at 16-17.) Prior to 1993, she h id an active clinical and academic career.
~ (Plaintiff's exhibit 1.)

As a result of an automobile accident in 1993, | r. Jacobi is disabled and no longer able to
practice anesthesiology. (N.T. November 21, 2( 02, pp. 16, 47-48; defendant's motion to
preclude testimony, exhibit E, p. 107.n6 ) At th it time, she was Professor of Anestheslology
at the Medical College of Pennsylvania (plaintifi s exhibit 1) and is now professor emerita at
that institution. n7 (Id., N.T. November 21, 20( 2, pp. 21, 60-61).

n6 Exhibit E of defendant's motion to preclude estimony is a transcript of a portion of Dr.

Jacobl's April 2000 trial testimony in Curley v. i lurkin, No. 1998-1710, Pa.C. Centre Cty.
{N.T. November 21, 2002, pp. 13-14, 64.)

n7 The former Medical College of Pennsylvania s now part of Drexel University.

[*¥230] Dr. Jacobi has not been in an operati \g room as a practicing physician since 1993.

http://wcb.lexis-ncxis.com/research/retrieve? _m=a5: dda640f034e¢806477aaaaSbc47b49&do... 10/28/03
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(Id. at 36; defendant's motion to preclude testi nony, exhibit E, p. 139). She has no teaching
responsibilities as professor emerita at Drexel L niversity and has offered only one two-hour
lecture in anesthesia In a medical setting since ier retirement due to disability. n8 (N.T.
November 21, 2002, pp. 21-22, 34-36; defend: nt's motion to preclude testimony, exhibit E,
p- 121.) She does complete the continuing educ ation requirements necessary to maintain her

license (N.T. November 21, 2002, pp. 18-20, 2! -30) subscribes to professional journals and
purchases textbooks In the field of anesthesia. ' Id. at 21, 29.)

mmmmme— - m -~ Footnotes - - - ~------ e« ==---

n8 Dr. Jacobi has been a speaker at three legal seminars since her retirement as well as
speaking on health policy on one occasion. (N.7. November 21, 2002, pp. 22, 35; plaintiff's
exhibit 1; defendant's motion to preclude testir ony, exhibit E, pp. 127-28, 136-38.)

Dr. Jaccbl ceased to act as a reviewer [*¥10] for professional journals in 1993 and ali of

her research and grants and publications occuri ad prior to her retirement. (Plaintiff's exhibit
1)

In April 2000, Dr. Jacobi testifled that since reti ‘ement all of her professional income has
come from her services as an expert witness. (. )efendant's motion to preclude testimony,
exhibit E, p. 127.) Dr. Jacobi further testified at the hearing on November 21, 2002, that she
would be providing two lectures in her field at [ rexel University in the near future, one to
members of the otorhinolaryngology departmei t and one to members of the department of
orthopedics. (N.T. November 21, 2002, pp. 22, 24-25, 33-34; defendant's exhibit 1 and 2.)

[*231] Effective October 4, 2002, Dr. Jacobi vas appointed clinical associate professor in
the department of medicine at the University o! Medicine & Dentistry of New Jersey--School
of Osteopathic Mediclne. n9 (Id. at 26-27, 39-4); defendant's exhibit 4.) At the time of the
hearing in November 2002, Dr. Jacobi's duties 1 this position had not yet been defined

although it was her understanding that initially n 2003 she would be lecturing to interns. (Id.
at 26-28, 47.) :

n9 Dr. Jacobi testified that she will be.a clinical associate professor In the department of
medicine because the School of Osteopathic Me¢ dicine does not have an anesthesia
department. (N.T. November 21, 2002, pp. 40, 46.)

------------ End Footnotes- = ~ - -~ - - - - = - = - - [**171]

DISCUSSION

Section 512 of the MCARE Act effective May 1¢, 2002, provides as follows:

“Section 1303.512. Expert qualifications

"(a) General rule.--No person shall be compete 1t to offer an expert medical opinion in a
medical professional liability action against a p! ysician unless that person possesses

sufficient education, training, knowledge and e :perience to provide credible, competent
testimony and fulfills the additional qualificatiol :s set forth in this section as applicable.

http://web.lexis-nexis.com/research/retrieve? m=a5« dda640f034c806477aaaasSbc47b49&do... 10/28/03
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"(b) Medical testimony.--An expert testifying on a medical matter, including the standard of

care, risks and alternatives, causation and the n sture and extent of the injury, must meet the
following qualifications:

*(1) Possess an unrestricted physician's license o practice medicine in any state or the
District of Columbia.

[*232] "(2) Be engaged in or retired within tt 2 previous five years from active clinical %v
practice or teaching.

*Provided, however, the court may waive the re juirements of this subsection for an expert
on a matter other than the standard of care if ti e court determines that the expert is

otherwise competent to testify about medical or scientific issues by virtue of [**12]
education, training or experience.

"(c) Standard of care.—-In addition to the requir :ments set forth in subsections (a) and (b),

an expert testifying as to a physician's standard of care also must meet the following
qualifications: ‘

*(1) Be substantially familiar with the applicabl¢ standard of care for the specific care at issue
as of the time of the alleged breach of the stanc ard of care.

"(2) Practice in the same subspecialty as the de ‘endant physician or in a subspecialty which

has a substantially similar standard of care for i 1e specific care at issue, except as provided
in subsection (d) or (e).

“(3) In the event the defendant physician is cer ified by an approved board, be board
certified by the same or a similar approved boa d, except as provided in subsection (e).

"(d) Care outside specialty.--A court may waive the same subspecialty requirement for an

expert testifying on the standard of care for the diagnosis or treatment of a condition if the
court determines that:

“(1) the expert is trained in the diagnosis or tre stment of fhe condition, as applicable@

"(2) the defendant physician provided care for | hat condition and such care was not within
the physician's [¥*13] specialty or competenc 2.

[*¥233] “(e) Otherwise adequate training, ext erience and knowledge.--A court may walve
the same specialty and board certification requ -ements for an expert testifying as to a
standard of care if the court determiines that th : expert possesses sufficient training,
experience and knowledge to provide the testir ony as a result of active involvement in or
full-time teaching of medicine in the applicable subspecialty or a related field of medicine
within the previous five-year time period.” 40 f S. § 1303.512.

In addition to the general requirements enume ated in section 512(a) which must be met by
any witness offering expert testimony in a med cal professional liability action, a witness such
as Dr. Jacobi who will offer an opinion on the sf andard of care must also meet the additional
qualifications specified in sections 512(b) and ( :). There is no allegation that Dr. Jacobi fails

to meet the qualifications listed in section 512( ;). Accordingly, the focus of the inquiry will be
on the requirements of section 512(b).

In order to render an opinion with respect to tt 2 standard of care, section 512(b) mandates
that the witness [¥*14] must (1) possess an inrestricted physician’s license to practice
medicine in any state or the District of Columb 3, n10 and (2) be engaged in or retired within

bttp://wcb.lexis-nexis.com/rescarch/retrieve? _m=a5« dda640f034e806477aaaaSbc47b49&do... 10/28/03



Search - 3 Results - mcarc Page 60of 10

the previous five years from active clinical pract ce or teaching. To determine whether Dr.

Jacobi meets these criteria in this case, the coul L must first decide at what point in time
these qualificatlons must be met.

N10 The testimony reflects, and Dr. Schantz do :s not dispute, that Dr. Jacobi is currently
licensed to practice medicine in Pennsylvania ar 4 California and had been continuously
licensed since 1993 when she retired due to hei disability. (N.T. November 21, 2002, p. 16.)

[*234] The statute is silent with respect to tt 2 point from which the five-year period
specified in section 512(b)(2) is to be calculatec . n11

n1l1l Implicit in the statute is a recognition that | witness could hold an unrestricted license to
practice medicine and still not have engaged in active clinical practice or teaching for a period
in excess of five years. Since Dr. Jacobi is and I as been licensed at all relevant times, the
court need not decide whether the withness mus be licensed at the time of the occurrence,
the time of the report, or the time of trial.

------------ End Footnotes- -~ -- -~~~ «- - - - [¥¥15]

Dr. Schantz argues that the proposed expert wi :ness must meet the requirements of section
S12 as of the time of trial. As an alternative, sh : posits that at the earliest, the relevant point
should be when the expert witness submits a r¢ port which will be the basis for trial
testimony. Plaintiff contends that the relevant t me at which to assess the expert witness'
qualifications Is the time of the occurrence of tt 2 events about which the witness will render
an opinion, i.e., the time of the deviation from - he standard of care.

After considering the arguments of the parties, the court concludes that to be qualified to
render an opinion with respect to the standard f care, the witness must be engaged in or
retired within the previous flve years from acti\ 2 clinical practice or teaching calculated from
the time of the alleged deviation from the stanc ard of care which is the basis of the medical
professional liability action against the physicia 1.

The object of all interpretation and constructior of statutes is to ascertain and effectuate the
intention of the General Assembly. 1 Pa.C.S. 8§ 1921(a). When the words of the statute are
not explicit, the intent [*¥*16] of the legislatui 2 may be ascertained by considering (1) the
occasion and necessity for the statute, (2) the ircumstances under [*235] which it was
enacted, (3) the mischief to be remedied, (4) t ie object to be attained, (5) the former law, if
any, including other statutes upon the same or similar subjects, (6) the consequences of a
particular interpretation, (7) the contemporane jus legislative history, and (8) legislative and
administrative interpretations of such statute. . Pa.C.S. § 1921(c)(1)-(8) It is to be
presumed that the legislature does not intend : result that is absurd, Impossible of execution

The MCARE Act does not set forth explicitly th: legislature's intention in enacting section
512, and the available legislative history does 1 ot provide reliable guidance. n12 Based upon
the language employed, the purpose of section 512 of the MCARE Act is to establish a more
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stringent standard for the admission of expert ir adical testimony in medical malpractice
actions.

nl2 Legislators' remarks with respect to 1802 o: 2001 provided no guidance. See Pa. Legis.
Journal-House, pp. 88-140 (January 29, 2002); *a. Legis. Journal-House, pp. 297-323

(February 13, 2002); Pa. Legis. Journal-Senate, pp. 1453-54 (March 13, 2002); Pa. Legis.
Journal-House, pp. 407-409 (March 13, 2002).

____________ End Footnotes- - - = ~ ===~ = ---[**17]

In order to establish a prima facie case of medic al malpractice, the plaintiff must present an
expert witness n13 who will testify, to a reason: ble degree of medical certainty, that the acts
of the defendant physician deviated from good i nd acceptable medical standards, and that
such deviation was the legal cause of the plainti f's harm. [*236] Mitzelfelt v. Kamrin, 526
Pa. 54, 584 A.2d 888 (1990). The applicable stz ndard of care is that which existed at the
time of the event or events giving rise to the pl intiff's claim. Maurer v. Trustees of the
University. of Pennsylvania, 418 Pa. Super. 510, 614 A.2d 754 (1992). The MCARE Act does
not change existing law. Section 512(c)(1) spec fically provides that an expert testifying as to
a physician's standard of care must be substant ally familiar with the applicable standard of
care for the specific care at issue as of the time of the alleged breach of the standard of care.

n13 There is an exception to the general rule tF st expert testimony is required to establish a
prima facle case in a medical malpractice actior . Expert testimony is not required when the
matter in dispute is so simple and the lack of sk ill or want of care so obvious as to be

comprehensible by lay persons. Brophy v. Brizu #la, 358 Pa, Super, 400, 517 A.2d_1293
(1986). .

——em-a-- - - - - End Footnotes- = - =~ - -~ - - - - - - [**18]

Viewed against this background, and in the abs :nce of contrary disclosed legislative intent,
section 512 (b)(2) should be interpreted as req lring an expert medical witness to be
engaged in, or retired within the previous five y 2ars from active clinical practice or teaching
as of the time of the alleged breach of the stan lard of care. The fact that the General
Assembly did not use the phrase "as of the tim of the alleged breach of the standard of
care" in section 512(b)(2) as it did in section 5: 2(c)(1) which addresses the same subject

matter does not prohibit the court from constr. ng the two sections consistently. See 1
Pa.C.S. §1932.

In addition to the language and structure of the statute, several other considerations lend
support to the court's construction of section 5. 2(b)(2).

A physician in active clinical practice or teachin ) at the time of or within five years n14 prior
to the alleged breach of the standard of care is likely to have more familiarity [*237] and
experience with the applicable standard of care than a witness who may meet these
requirements as of the time of trial. This is of [ articular significance in medical malpractice
cases [**19] where a substantial period of tit 1@ may elapse between the time of the injury

and the time of trial. In the present case, for e .ample, the alleged breach of the standard of
care occurred in February 1996, and trial is no' 1 scheduled for June 2003.
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n14 While one may argue that five years is too | >ng a period of time to be removed from

active clinical practice or teaching, this is a polic / determination to be made by the
leglsiature and not by the courts.

The time of the alleged breach of the standard ¢ f care, unlike the time of the filing of an
expert report or the time of trial, is a fixed poini and not subject to change over the course of
the litigation. Using the time of the breach of th : standard of care as a focal point avoids the
problem which could otherwise arise where an ¢ xpert who met the statutory requirements as
of the time of the alleged negligent conduct anc who provided an expert report before
retirement and was prepared to testify at trial culd become "unqualified” if the trial were
postponed to [*¥20] a date more than five ye irs after his retirement. Further, calculating
the five-year period from the time of trial instez i of the time of the alleged breach of the
standard of care could have the unintended con ;equence of preventing a retired defendant
physician from presenting his own expert testin ony in his defense at trial as he would be

entitled to do. n15 See Katz v, St,_Mary Hospite ', _[*238] 2003 Pa. Super, 37, 816 A.2d
1125; Neal by Nealv. Lu,_ 365 Pa. Super. 464, ! 30 A,2d 103 (1987).

n15 Section 512(a) provides that, "No person s 1all be competent to offer an expert medical
opinion in a medical professional liability action against a physician unless that person . . .
fulfills the additional qualifications set forth in ti iis section as applicable.” 40 P.S. § 1303.512
(a). Section 512 applies to all expert medical w tnesses whether testifying for the plaintiff or
the defendant, and there is no exception for a \ itness who is also a party. Had Dr. Schantz
retired completely within a week after the filing of the complaint in January 1998, she would
not be qualified under her interpretation of the ;tatute to provide expert medical testimony in

her own defense at trial. The court cannot pres ime that the legislature intended such an
absurd and unreasonable result.

------------ End Footnotes- - - - - - - - - - - - = - [¥%*21]

The few statutes from other jurisdictions dealin ) with the qualifications of expert witnesses
cited by Dr. Schantz in her brief are consistent with the court's interpretation. Unlike section
512, the time period in which the expert witnes s must be engaged in practice or teaching in
each of these statutes is defined specifically, ar d in'each instance it is done with reference to
the time of the alleged negligent act. Ala. Code § 6-5-548(b)(3), (c)(4) (during the year
preceding the date that the alleged breach of tl e standard of care occurred); N.C. Evid, Code
§ 8C-1, Rule 702 (during the year immediately preceding the date of the occurrence that is
the basis for the action); n16 M.C.1.A._§ 600.2 .69 (1)(a)-(c) (during the year preceding the
occurrence; and if a specialist, at the time of tt e occurrence); Tex. Rev. Civ. Stat. Ann. Art.

4590c, § 14.01(a)(1) (at the time such testim¢ ny is given or was practicing medicine at the
time the claim arose). n17 .

ni6 See Leatherwood v. Ehlinger, 151 N.C. Ap 1. 15, 564 S.E.2d 883 (2002). [**22]
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nl7 Kansas requires that an expert witness in a medical malpractice case spend 50 percent
of the expert‘s profe55|onal time in actual clinlc: | practlce within the two-year period

The court finds the arguments for calculating th : five-year period from the time of trial
unpersuasive. While section 512 does refer to e :pert medical "testimony" and an expert
"testifying," the thrust of the statutory [¥239] requirements is directed to the reliability of
this evidence, not the time at which it may be  -esented to the fact-finder. The argument
that the five-year petiod should be determined vith reference to the time of trial because the
expert wilf have the benefit of the most up-to-d ste information on the most current medicine
and science and have the most current experier ce and knowledge is fatally flawed. The most
up-to-date information and most current medic 1e are irrelevant to a determination of
whether the defendant physician has breached he applicable [**23] standard of care. The
standard of care is determined as of the time of the alleged breach, not the time of trial.
Maurer.v. Trustees of the University of Pennsyh apia, 418 Pa. Super. 510, 614 A.2d 754
(1992) (insufficient evidence to establish the st indard of care with respect to the use of
Didronel on brain-injured patients [n 1981, the ime of the alleged negligent conduct).

Dr. Schantz' argument also fails to address ade juately the consequences of her
interpretation of section 512, some of which ha ‘e been previously noted. n18 The most
serious consequence is that the competence of in expert witness to testify could be
determined by a factor as fluid and arbitrary as the trial date which has no relationship
whatsoever to the education, training, knowled ie and experience of the witness, the
applicable standard of care or the substance of :he medical expert's opinion.

Dr. Schantz did not present any argument in [ ¥24] support of her alternate position that
the five-year perlod Is to be calculated from the date the expert witness files a report.

[*240] The court can find no support for this alternate position in the statute or any other
source.

The breach of the standard of care at issue in t iis case Is alleged to have occurred in
February 1996. Dr. Jacobi retired from active t aching in 1993 which is within the flve-year
period provided In section 512(b)(2). The court finds, therefore, that she satisfies the
requirements of the MCARE Act with respect t¢ the challenge made by Dr. Schantz.
Accordingly, the motion to preclude the expert :estimony of Dr. Jacobi will be denied.

Since the court has determined that an expert nedical witness must meet the requirements
of section 512(b)(2) as of the time of the alleg: d breach of the standard of care, it is not

necessary to determine whether Dr. Jacobi s e 1\gaged in active clinical practice or teaching
as of the time: of trial. The hearing on Dr. Jacot i's qualifications was held in November 2002,
but trial Is not scheduled until June 2003, seve 1 months after the hearing. In order to
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provide the parties with an adequate record for purposes of appellate [*¥25] review, if
necessary, regarding the court's interpretation ' f section 512(b)(2), plaintiff will be provided

with the opportunity prior to trial to supplement the record with respect to Dr. Jacobi’s
teaching schedule since the hearing.

Finally, the court concludes that it would be ina »propriate and unnecessary to address
plaintiff's challenge to the constitutionality of se -tion 512 of the MCARE Act since the matter
in dispute has been decided on nonconstitutioni | grounds. In_re Fiori, 543 Pa. 592, 673 A.2d
905 (1996) (courts should avoid constitutional | ;sues when the issue at hand may be decided
upon other grounds). Any discussion of the con titutional issue raised would constitute an

unwarranted advisory opinion.
[¥241] Therefore, the court enters the follow ng:
ORDER

And now, April 2, 2003, defendant Beverly Sch: ntz D.0.'s motion to preciude the testimony

and opinions of plaintiff’s proposed expert witn¢ ss, Athole Jacobi M.D. pursuant to the
. Medlcal Care Availability and Reduction of Error Act Is denied.

Plaintiff's challenge to the constitutionality of se :tion 512 of the MCARE Act is dismissed as
moot.
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